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THURSDAY, JANUARY 21, 1954 


UniITeD STATES SENATE, 
COMMITTEE ON AGRICULTURE AND FORESTRY, 
Vi ashington, EE. C. 


The committee met, pursuant to notice, at 10:20 a. m., in room 
324, Senate Office Building, Senator George D. Aiken (chairman) 
presiding. 

Present: Senators Aiken, Young, Thye, Schoeppel, Welker, and 
Ellender. 

Also present: Senator Barrett of Wyoming. 

The Cuarrman. The committee will come to order. We will pro- 
ceed with the consideration of S. 2548. It will be recalled that on 
July 31, 1953, President Eisenhower sent a message to Congress set- 
ting forth the desire for greater consideration of the conservation of 
soil and water resources in the country, and indicating certain steps 
which might be taken toward that end. As a result, there were 
promptly introduced into the Senate and the House two bills which 
the President had requested. One was the so-called watershed bill 
on which this committee had hearings last week. The other one is a 
bill looking toward the improvement of that part of the forest lands 
which has been used for grazing purposes. 

Last September several members of this committee went into the 
States in the Rocky Mountain region, extending from New Mexico 
on the south to Montana on the north. We visited some of the forest 
land—a good deal of it—and also held three hearings at Albuquerque, 
Salt Lake City, and Helena, Mont. We had some very fine testi- 
mony presented at these hearings, and the chairman of the com- 
mittee learned a considerable number of things that he did not know 
before. 

As a result of these hearings, we have prepared a committee print 
incorporating certain amendments proposed by representatives of the 
wildlife interests in particular, and others. These committee prints 
will be made available to the members of the committee. They have 
already been made available to the Department of Agriculture and 
the Forest Service, and we will ask to have some comment on them a 
little later. 

There have been some who have said, ‘‘Well, what does this bill do 
S. 2548—that is not already being done or cannot already be done 
under existing law?” If we really want to be technical about it, we 
probably do not have much in this bill that is not being done today 
but it does this, and it seems to some of us it is a good thing to do it. 
There has been general approval of the way that the Forest Service 
has been handling their lands over the years, and this bill in effect, if 
it does nothing else, makes the policy of the Forest Service the congres- 
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sional policy as well. It sets forth the practices of the Forest Service 
as the practices which are approved by the Congress, and we believe 
that that has a reassuring effect on a lot of users of the national forests. 

So last September we had before us some 50 or 60 witnesses in these 
3 places where we had hearings, and we stated at that time that those 
hearings were preliminary, that we were out there to get information, 
and that this winter we would hold final hearings on this proposed 
legislation. That is why we are here today. 

Without objection, copies of the bill, the President’s message 
requesting its enactment, and the report of the Department of Agri- 
culture will be inserted in the record at this point. 

The matter referred to is as follows: 
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No permit shall be issued whic all entitled permittee to the use of 
improvements constructed and owned by a prior permittee until either such prior 
permit t as received compensation from the Government in accordance with 
the provisions of section 2 (b) or the applicant has paid to the prior permittee the 
reasonab] ilue of ch improvements to be determined under rules and regu- 
lati oO e Secreta 
Sec. 3. The Secretary shall provide by rules and regulations for the terms and 
conditions under which transfers of grazing privileges may be made. The Secre- 
tary, at the time of transfer, shall not make any reduction in the number of per- 
mitted livestock solelv on the basis that the permit is being transferred 
Sec. 4. Based upon the customary practices of the grazing privilege holders of 


each localitv concerned, the Secretary shall maintain standards as to the kind and 


exte { f lands, waters or ranch or range improvements or any combination thereof, 
v known as base properties, required as a qualification for grazing privi- 

es on the lands to which this Act applies 
Sec. 5. The Secretary is authorized and directed to conduct a comprehensive 


economic study for the purpose of obtaining information necessary to establish a 


method of determining grazing fees on the lands described in section 1 which will 
take into consideration all relevant facts and circumstances Vithin two years 
after the date of enactment of this Act the Secretary shall submit in writing to 
( ttee on Agriculture of the House of Representatives and the Committee 
on Agriculture and Forestry of the Senate his reeommendations as a result of such 
ly Pe ndin 


together with ! 








g the completion and submission of such study by the Secre 
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s recommendations, existing methods of determini 





and the presently established basis therefor shall remain in effect 
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Sec. 6 (a) Regulations of the Secretary applicable to grazing on lands described 
in the first section shall include provisions whereby any action or decision of an 
officer of the Department with respect to grazing uses may, upon request of any 
person aggrieved by the action or decision, be reviewed Unless a request for 
review is n ade in accordant e with the pl! is ns of s eg itions, the au on 
or decision shall be final 

b) Reviews by the Secretary of decisions of the Chief of 1 Forest Service 
or the Chief of the Soil Conservation Service with respect to grazing uses shall, 
upon written request to the Secretary, be referred | | 1 to a board consisting 
of three members. One member of the board shall be an employee of the Depart- 
ment of Agriculture, to be designated by the Seer fro inv agencyof the 
Department not involved in the review he seco {1 member shall be designated 
bv the person requesting the revise Ww. The t irda ember of the board shall be 
selected by the othe r two members, but such third mer er Shall not be r an 
employee of the Federal or any State Government or directly connected with 
the livestock industry. Neither the first nor third member shall be a resident 
of the State in which the lands with respect to wl 1 the atter in dispute arose 
are located. The members of the board shall receive suc} er dien and actu al 
expenses as may be determined by the Secretary Hearit shall | ld in the 
State in which the lands with respect to which the matter in dispute arose are 
located. The board shall consider the case on its merit wna irnis ts advice 
and recommendation to the Secret 

(c) Upon the con pletion of the reviey the Secretar shall render a d sion 
which shall affirm, modify, or reverse the action or decision under review The 
decision of the Secretary shall be final unless an appeal therefrom pursuant to 
section 7 is taken within sixty days from the day on which the decision is 
annot need. 

Sec. 7. (a) Any person who is aggrieved by a decision of the Secretary under 
section 6 may appeal to the S« retarv for a review de novo of the action or decision 
of the Officer reviewed under section 6, or of such action or decision as modified 
or reversed bv the decision of the Secretary under such section, | ling a petition 
therefor within sixty davs from the day o1 hi t! decision of the Secretary 
under such section is announced The petition for appeal shall be in su h form 
and contain such information and allegations as the Secretary, by regulations, 
shall prescribe. Upon the filing of a petition within the time prescribed in this 
subsection, the Secretary shall, in accordance with the petition, review de novo 
the action or decision of the officer revie 1 under section 6, or such action or 
decision as modified or reversed by the Secretary under such section. A formal 
hearing shall be held, in accordance wit the Secretary e 
State in which the lands with respec o which the atter 1 lispute arose ar 
located. The Secretary shall render a ce ision affirming difvin , or reversing 
the action or decision reviewed under section 6, or su action or decision as 
modified or reversed by the Secretary under such sectio The decision of the 
pecretary under this section shall as provided in section ¥, be final 

b) For the purpose of ar rovided for in this section, the Secretary 





or his designated representative is authorized to, and at the request of the ap- 











pellant shall, take the deposition of any person, and by subpena require any 
person to appear and testify, or to appear and produce documents, or both, at 
any named place, before the Secretary or his designated representative, or before 
the person taking the deposition. The Secretary or his designated representative 
is also authorized to administer oaths or affirmations to sucl itnesses Any 
deposition may be taken before an‘ person designated by the Secretary or his 
designated representative and having power to administer oaths 

(¢ Witnesses subpenaed under this sectio shall be paid the ume fees and 
mileage as are paid witnesses in the district courts 

(d In the case of cont imacyv DV, or re fusal to obs 1 ippena serve j Ipol any 
person, the district court in which such person 1 des, transacts business, or is 
found shall upon application by the Secretary, have jurisd oO issue an order 
requiring such person to appear and give testimo or t ar and produce 
documents or both, and any failure to obey such order court 4 e 
punished by such court as a contempt the reof 

Sec. 8. The United States Court of Appeals within whose jurisdiction the 
formal hearing required by section 7 (a) was held is vested with jurisdiction to 


review any decision made under the provisions of section 7 (a) provided a petit 
for that purpose is filed within sixty days from the date of the entry of such deci- 
sion. Service of process in any such proceedings may be had upon the Secretary 


by delivering to him a copy of the petition Within the time prescribed by, and 
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in accordance with the requirements of, rules promulgated by the court, unless 
the proceeding has been terminated on a motion to dismiss the petition, the 
Secretary shall file in the office of the clerk the record on review, duly certified, 
consisting of the pleadings, evidence, and proceedings before the Secretary under 
section 7, or such portions thereof as such rules shall require to be included in 
such record, or such portions thereof as the petitioner and the Secretary, with the 
approval of the court, shall agree upon in writing 

Sec. 9. Petitions filed pursuant to section 8 of this Act, unless determined on a 
motion to dismiss the petition, shall be heard by the court upon the record of the 
pleadings, evidence adduced, and proceedings before the Secretary. If the court 
determines that the decision of the Secretary under section 7 is arbitrary, capri- 
cious, an abuse of discretion, or otherwise not in accordance with law, it shall 
remand such proceedings to the Secretary with directions either (a) to make such 
decision as the court shall determine to be in accordance with law, or (b) to take 
such further proceedings as in its opinion the law requires 

Sec. 10. ‘The pendency of proceedings instituted pursuant to section 7 or 
section 8 of this Act shall not, unless specifically ordered by the Secretary or the 
court as the case may be, operate to stay or suspend the application of the decision 
involved. 

Sec. 11. Decisions and rulings by the Secretary with respect to grazing uses 
on the lands described in section 1 shall not be reviewed in any manner except as 
herein provided. Nothing in this Act shall be construed to restrict the authority 
of the Secretary in his discretion to limit or discontinue the grazing use on any 
such lands for the purpose of preventing injury to such lands from grazing or to 
change the use of any such lands from grazing to any other authorized use, nor 
to authorize the review under sections 7, 8, or 9 of this Act of any action or decision 
with respect to the powers reserved to the Secretary in this section. 

Sec. 12. It is hereby declared to be the policy of the Congress that the Secre- 
tary, in carrying out the provisions of this Act, shall give full consideration to the 
safeguarding of all resources and uses made of these lands, including grazing, 
mining, recreation, timber production, watershed conservation, and wildlife. 








(H. Doe. No. 221, 83d Cong., 1st sess.] 


MeEsrsaAGE FROM THE PRESIDENT OF THN UNITED STatrEs RELATIVE TO A PROGRAM 
DESIGNED To CONSERVE AND IMPROVE THE NaTvion’s Natura, RESOURCES 


To the Congress of the United States: 


In the stress of dealing with urgent problems of peace and security and budget 
appropriations and tax revenues, we sometimes overlook the fundamental im- 
portance to our national well-being of constructive, forward-looking policies 
designed to conserve and improve the Nation’s natural renewable resources. 

Before the Congress adjourns, therefore, I believe it will be useful to focus 
attention on some of our basic land and water resource problems and to point 
the way for constructive efforts to improve the management and use of these 
resources. 

In my state of the Union message, I called attention to the vast importance to 
this Nation now and in the future of our soil and water, our forests and minerals, 
and our wildlife resources. I indicated the need for a strong Federal program in 
the field of resource development. At the same time I pointed to the necessity for 
a@ cooperative partnership of the States and local communities, private citizens, 
and the Federal Government in carrying out a sound natural-resources program. 

In addition to the immediate danger of waste resulting from inadequate con- 
servation measures, we must bear in mind the needs of a growing population and 
an expanding economy. At present we are faced with excess reserves of some 
agricultural commodities and the need for production adjustments to gear our 
agricultural economy to current demands. But in the long run, we shall need 
to give increased attention to the improvement and reclamation of land in its 
broadest aspects, including soil productivity, irrigation, drainage, and the replen- 
ishing of ground-water reserves, if we are adequately to feed and clothe our 
people, to provide gainful employment, and to continue to improve our standard 
of living. 

Our basic problem is to carry forward the tradition of conservation, improve- 
ment, and wise use and development of our land and water resources—a policy 
initiated 50 years ago under the leadership of President Theodore Roosevelt 
To do this within the framework of a sound fiscal policy and in the light of defense 
needs will require the maximum cooperation among the States and local communi- 
ties, farmers, businessmen, and other private citizens, and the Federal Govern- 
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ment. It will require the development of clear guidelines to be established 
by the Congress as to the proper functions of the Federal Government [t 
will require the revitalization of renewable resources by users who should be 
entitled to reasonable assurances in connection with authorized uses. It will 
require adherence to sound pring iple s for the finan g and e sharing of tl 
cost of multiple-purpose land and water resources development It will require 
improved Federal organization to accomplish a more logical division of respo1 
sibilities among the various Federal agencies in order that resource development 
programs may be carried on with the gre¢ fficiency and the least duplicatior 





And it will require comprehensive river 
State and local interest 

This administration is moving ahead in the formulation of sound organization 
and improved policies for the use of our soil, our public lands, and our water 
resources. I have requested, and the Congress has granted through Reorganiza- 
tion Plan No. 2, increased authority for the Secretary of Agriculture to improve 
the organization of the Department of Agriculture. I have recently established 
by Executive order a National Agricultural Advisory Commission. A review is 
being made of the basic power policies of the Federal Government in connection 
with multiple-purpose river basin development as it relates to private economic 
development. The Corps of Engineers is making a stud; 


planning with the cooperation of 





of the basis for State 
and local financial participation in local flood-protection works. There are under 
detailed study various proposals for dealing with the complicated problems of 
overlapping and duplicative authority among the several resource development 
agencies. And the Bureau of the Budget and the resource agencies are reviewing 
the present standards and procedures for evaluation and cost allocation of water 
resource development projects. 

It is fortunate that today there is a growing recognition on the part of land 
users and the public generally of the need to strengthen conservation in our 
upstream watersheds and to minimize flood damags Inadequate conservation 
measures and unsound land-use patterns vastly increase the danger of loss of 
valuable topsoil from wind erosion in time of subnormal rainfall and from water 
erosion in time of floods. 

This should be done as an integral part of our total flood-control and water-use 
program. In our past efforts to better utilize our water resources, to control 
floods and to prevent loss of life and property, we have made large investments 
on the major waterways of the Nation. Yet we have tended to neglect the 
serious waste involved in the loss of topsoil from the Nation’s farms and the 
clogging of our streams and channels which results from erosion on the upper 
reaches of the small streams and tributaries of the Nation’s rivers. 

It is important, too, for groups of farmers banded together in local organizations, 
such as soil-conservation districts and watershed associations, to take the initia- 
tive, with the technical advice and guidance of the appropriate Federal and State 
agencies in developing adequate plans for proper land use and resource improve- 
ment in watersheds throughout the Nation. As these plans are prepared and 
local agreement and cooperation are assured, I believe that we should move ahead 
in the construction of works of improvement and the installation of land-treatment 
measures as rapidly as possible consistent with a sound overall fiscal program. 

As we move forward in a cooperative and coordinated soil and water conserva- 
tion program, we must not overlook the essential role played by the Federal 
Government in the management of public lands. Approximately 50 percent of 
the land area of the Western States is owned and managed by a number of Federal 
agencies. The National Park Service administers parks and monuments having 
national significance. The Forest Service administers the national forests, with 
their valuable timberlands and grazing resources, and in cooperation with State 
and local interests protects critical watersheds. The Bureau of Reclamation and 
the Corps of Engineers manage lands in connection with water-resource projects 
built by these agencies. Fish and wildlife are protected by the Fish and Wildlife 
Service. The Bureau of Indian Affairs administers Indian lands, and the great 
public domain remaining is administered by the Bureau of Land Management 

The Federal Government has a responsibility to manage wisely those public 
lands and forests under its jurisdiction necessary in the interest of the public 
as a Whole Important values exist in these lands for forest and mineral products, 
grazing, fish, and wildlife, and for recreation Moreover, it is imperative to the 
welfare of thousands of communities and millions of acres of irrigated land that 
such lands be managed to protect the water supply and water quality which come 
from them. In the utilization of these lands, the people are entitled to expect 
that their timber, minerals, streams and water supply, wildlife and recreational 
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values should be safeguarded, improved and made available not only for this but 
for future generations At the same time public lands should be made available 
for their best use under conditions that promote stability for communities and 
individuals and encourage full development of the resources involved 

While, as I have indicated, our major problem is to carry forward a tradition 
of improvement and conservation of our natural resources, the best means of 
achieving this objective depends on keeping up with changing conditions. For 
example, the problems of water-resource development in the West are undergoing 
considerable change. The pattern of western growth has broadened substantially 
in recent years. Industrial expansion has been extensive and varied. Increased 
activities in mineral and fuel processing have occurred. Urban expansion has 
been well above the national average in many communities. These developments 
have brought about strong competition for existing water supplies and have 
stimulated the need for a broader approach in planning new water-resource 
developments. As a consequence, the Federal role in the cooperative develon- 
ment of these resources should now be reexamined in the interest of achieving 
a better balanced program for western growth 

Conserving and improving our land and water resources is hi 
for allof us. It is the purpose of this administration to present to the next session 
of the C ‘ss suitable recommendations for achieving the objectives set forth 
in this message. I am confident that the studies of governmental organization 


business 





rh priority 





and functions authorized by this Congress can also make an important contribu- 
tion to the solution of these problems. As the Congress moves ahead on a con- 
structive legislative program in the resource field, it will have my full support and 
cooperation. We must build a balanced program for the use and development of 
all our natural resources. Such a program is indispensable to maintaining and 


improving our standard of living as we make the future secure for a growing 
America. 
Dwicur D. ErsENHOWER 

THe Wuire Hovss, July 31, 1953 

DEPARTMENT OF AGRICULTURE, 
Washington, Augu st 3S, 1953. 
Hon. Grorct D. AIKEN, 
Cha nan, Committee on Agricu ture and Fo estry, 
United Stat.s Senate. 

Dear SENATOR AIKEN: Reference is made to your request of August 3 for a 
report on 8. 2548, a bill to facilitate the administration of the national forests and 
other lands under the jurisdiction of the Secretary of Agriculture; to provide for 
the orderly use, improvement, and development thereof; to stabilize the livestock 
industry dependent thereon; and for other purposes. This bill is identical to 
H. R. 6787, by Congressman Hope 

The objective of S. 2548 is to clarify and specify the procedures to be used by 
the Secretary of Agriculture in administering the grazing resources of the national 
forests and the title III Bankhead-Jones lands in the 14 Western States. 

The bill deals with construction of range improvements by permittees; transfer 
of grazing privileges; base property standards; and economic study to help de- 
velop a method for determining grazing fees; boards of appeal with respect to 
grazing uses; formal hearings and appeals to the courts. The bill also spells out 
certain exceptions to its provisions, and recognizes the importance of all resources 
and uses of these lands. 

Following is a summary of the specific provisions of the bill and a comparison 
of wherein these provisions differ from existing law. 

Section 1—Coverage of the bill: The bill would apply to the national forests 
and title II Bankhead-Jones lands in the 14 Western States. 

Section 2—Improvements: The Secretary is authorized to promote and en- 
courage construction of range improvements by grazing permittees. As an in- 
centive to permittees to undertake much action at their own expense, the Secre- 
tary is authorized to agree with permittees on the terms under which resulting 
increased grazing capacity will be made available to them. 

Recent changes in administrative practice now assure permittees the benefits 
of increased grazing capacity resulting from their own investments 

Che Seeretarv is directed to provide for compensation to permittees for the 
loss of improvements constructed by them with the approval of the Secretary, 
where the loss is caused by Government action and not by the unlawful act of 
the permittee. No permit shall be issued to a new permittee to use improvements 
constructed by a prior permittee, unless the latter has been compensated, either 


by the Government or by the new permittee. 
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The Secretary has authority under existing law to compensate permitte fi 
loss of improvements. This proposal directs him to provide such compensat 
Issuance of permit to a new permittee where the prior permittee has t be 
compensated for improvements by either the Government or the new p 
is not now prohibited. 

Section 3—Transfers of grazing privileges: The Secretary shall specify tl 
terms and conditions under w ch transfers of grazi! pr eges ma pe mad 
No reduction in grazing permit ay be made at time i tr I ely a 
of the transfer 

l nder pre sent regulations the Secretary or his representative specifies the terms 
and conditions under which the preference may be transferred. Present admin- 
istrative instructions prohibit reductions at time of transfer solely because of the 


transfer \ proposed new administrative policy, now under consideration, would 
provide that protection reductions would be made as and when needed with 
realtion to any transfer of grazing privileges 





Section 4—Base property: The Secretary is directed to maintain ba propert 
standards considering land, water, or ranch or ral rovements based up 
customary practice of the local ito re re thes ind is a qualifica 
for @ grazing privilege 

rhe requirements in section 4 do not differ fr present pra 

Section 5— Economic stud he Secretary is directed to 1 1 compre 
economic study to obtain information needed to estal =I thod of det u 
grazing fees, The Secretar s instructed to consider all 1 vant facts and cir- 
cumstances The Secretary is to submit his reeommendations to the Agri ire 
Committees of both Houses within 2 years, and pending this submiss eXxi 
methods of determining grazing fees shall remain in eff 

The provision directing the Secretary to make a idy and submit his recom- 
mendations to Congress is ne 

Section 6—Board of Appeals: The Secretary is directed to press e by regula- 
tion a procedure whereby actions of departmental officers ma upon appeal, be 
reviewed. In the event of an appeal from decisions of t Chiefs of the Fore 
Service or Soil Conservation Service ne secretal hall, if requested b é 
appellant, refer the case tO al advisor oard of appeals board shall consist 
of an emplovee of the Department appointed by secreta ut t a resident 
of the State in which the dispute arost e sec 1 “ oO é ted f 
the appellant; and the third member is to be selec i DY he other two but shall 
not be an emplovee of the Federal or any State governments or directly « 
with the livestock industry, nor a resident of the State in which the dispute arose. 

Present administrative procedure provides for a five-man advisory boar 
appointed by the Secretary from members of the Department (but not the Forest 


Service) to consider appeals from decisions of the Chief of the Forest Service 





Present procedure also provides for appeal of administrative decisions to pro- 
gressivelv higher levels within the Forest Service \ dissatisfied grazing permitt 
can appeal to the immediate superior of the officer making the decision all tl 
wav from ranger to the Chief Forester. Or he ma i he desires, have | Cant 
heard by the local grazing advisory boar whic ad s the forest s t 
visor. 

Sections 7, 8, 9, and 10—Formal hearings a1 appeals to the court hese 


sections provide in detail the procedure to be followed where any person who is 


aggrieved by any r of the Secretary made pursuant to section 6 may request 




















a formal hearing. e req ing e such infor PS 
and allegations as the Secre he hea } be held e Sta 
in which the dispute arose nN peal to tl reu ( ur of 
appeals from the decision of based upon such for il hea 
The proper circuit court is tl jl diction the formal hearing S 
held Che court is lin it view to the rec 1 ade before the secre I 

1 must determine that the Secretary’s actions wer wrbDitrar capri a 
abuse of discretion, or otherwi ot in accordance v the law before remandir 
or taking anv action contrary to the decision of the Secretary Che request f 
formal hearing or the petition to the court would not operate to suspend the 
application of the decision unless so ordered by « ner Secretarv or 

Present law does not authe e i il earing sts tor appeal ‘ 
courts However, courts it grant relief from “ar tre 
of public officers 

Section 11—Exceptions to the | his secti ecifica kn th “ 
of decisions of the Secretar i re ect cra gs to es a a 5 : 


in the act [ States that ! ing 1 ne act ould re l 1 rye t ) ‘ 
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Secretary to limit or discontinue the grazing use of any lands in order to prevent 
injury to such lands from grazing, or to change the use of any lands, and provides 
that the formal hearings and appeals procedures of sections 7, 8, and 9 shall 
not apply to protection adjustments and changes of use 


Section 12 Recognition of other uses: This section states a congressional 
pes: vy that the Secretary shall give consideration to all resources and uses, includ- 
ing grazing, wate rshed conservation, timber production, recreation, Mining, and 
wildlife. 


The Department has considered carefully the probable effects of S. 2548. It 
feels that the provisions of the bill would benefit the holders of grazing privileges. 
It also feels that the bill would not hamper the administration of the national 
forests or Bankhead-Jones lands; that it would not interfere with the management 
and protection of the range resource; and that it would give due recognition to 
the multiple-use objectives of the national forests and importance of all resources 
and uses on the public lands under the jurisdiction of the Secretary. 

The Department recommends enactment of 8. 2548. 

The Bureau of the Budget advises that there is no objection to the submission 
of this report. 

Sincerely yours, 
Ezra T. Benson, Secretary. 

The CrHarrmMan. I see Senator Barrett, of Wyoming is in the 
committee room. We would like to have you come up here and sit 
with us, Senator Barrett. 

I will not undertake to explain the amendments which are proposed 
and incorporated in the committee print which has been prepared. 
As I have said, they are the result of suggestions received at our 
hearings in the West, particularly from wildlife re presentatives, 
Mr. Woodward in Albuquerque and Mr. Smart in Salt Lake City. So 
we will proceed with the witnesses at this time. The first witness is 
J. Earl Coke, Assistant Secretary of Agriculture. Will you proceed 
and tell us what you think of this legislation. 


STATEMENT OF HON. J. EARL COKE, ASSISTANT SECRETARY OF 
AGRICULTURE; RICHARD E. McARDLE, CHIEF, FOREST SERVICE; 
EDWARD F. MYNATT, ASSOCIATE SOLICITOR FOR FORESTRY 
AND GENERAL LEGAL SERVICES, OFFICE OF THE SOLICITOR; 
KARL D. LOOS, SOLICITOR; AND EDWARD P. CLIFF, ASSIST- 
ANT CHIEF, FOREST SERVICE, UNITED STATES DEPARTMENT 
OF AGRICULTURE 


Mr. Coxe. I will, Mr. Chairman, and committee members, I 
appreciate the opportunity to testify briefly before this committee in 
support of S. 2548, by Senator Aiken and Senator Thyve. This bill is 
identical to H. R. 6787, by Congressman Hope. My statement will 
apply to the August 1, 1953, version of S. 2548. With the approval 
of the Bureau of the Budget, the Department recommended enactment 
of this bill in its formal report to the committee submitted shortly 
after the bill was introduced. 

My attention has been called to a recent committee print of S. 2548, 
dated January 9, 1954. This committee print contains several 
amendments upon which the Department has taken no formal position. 
However, there is here with me today Mr. R. E. McArdle, Chief of 
the Forest Service, who will discuss these proposed amendments 
should the committee wish. 
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5. 2548 is intended primarily to clarify procedures to be used by 
the Department of Agriculture in administration of grazing resources 
on the public lands under its jurisdiction. I need not review the 
detailed provisions of the bill, because this is done in the Department’s 
favorable report of August 3, which also compares them with the 
present law. 

In general, however, the bill will clarify and spell out certain pro- 
cedures by which the Department shall administer the range resources 
of the national forests and Bankhead-Jones lands. The bill provides 
adequate safeguards for management and protection of these public 
lands. It recognizes the importance of other resources and uses, and 
does not interfere with the multiple-use objectives of national forest 
management, It establishes a revised administrative appeals pro- 
cedure and makes possible, under certain conditions, review by the 
courts exclusive of matters dealing with range protection or with 
changing from grazing to any other authorized use. In addition to 
S. 2548 and H. R. 6787, there are four other bills before the Congress 
dealing with grazing on the national forests. These are identical bills, 
S. 1491, by Senator Butler for himself and Senator Barrett, and H. R. 
4023, by Congressman D’Ewart; and companion bills, 5. 1509, by 
Senator Aiken, and H. R. 4268, by Congressman Hope. 

The Butler-Barrett-D’Ewart bills were considered last session in 
hearings held by both the House and Senate Interior and Insular 
Affairs Committees. No hearings were held on the other two bills 
by Senator Aiken and Mr. Hope, 8. 1509 and H. R. 4268. The De- 
partment neither testified nor reported on any of these bills and has 
taken no position on them. 

During the last sesslon representatives of stockmen and other 
groups were in consultation with both the Department and Members 
of the Congress. Subsequently Senators Aiken and Barrett and Con- 
gressmen Hope and D’Ewart endeavored to develop legislation which 
would be mutually acceptable to the various interested groups and 
in the public interest. The Department participated in these en- 
deavors as technical adviser. S. 2548, which is before you this 
morning, is the result of those discussions. 

On July 31, 1953, the President submitted to the Congress a mes- 
sage relative to a program designed to conserve and improve the 
Nation’s natural resources. The message made specific reference to 
the grazing resources of the national forests and stated: 


The Federal Government has a responsibility to manage wisely those publie 
lands and forests under its jurisdiction, necessary the interest of the publie as 
a whole * * *, Public lands should be made available for their best use under 
conditions that promote stability for communities and individuals and encourage 


full development of the resources involved. 


The Department believes that enactment of S. 2548 would further 
the objectives of the President’s conservation message. 

As a supplement to the firsthand knowledge gained by the com- 
mittee through hearings and field travel in the West last summer, I 
should like to submit to you an excerpt from the 1953 report of the 
Chief of the Forest Service entitled: “Grazing on the National For- 
ests.’ This report was released only 2 weeks ago and was prepared 
by Mr. McArdle in the thought that it might prove helpful to the 
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committee in its consideration of this bill, as well as informative to 
the many individuals and groups interested in grazing on tbe national 
forests. It discusses such matters as numbers of livestock and seasons 
of use, distribution of grazing privileges, transfer adjustments, advi- 
sory boards and appeal procedures. I call your particular attention 
to the summary of changes in administrative policies which have been 
made in the past year. It is an authoritative and factual statement 
on some of the controversial aspects of grazing on the national forests 
which are frequently misunderstood. The committee may wish to 
include this statement in the record of these hearings. 
In the President’s state of the Union message of January 7, he 
said: 

I hope that pending legislation to improve the conservation and management 


of publicly owned grazing lands in national forests will soon be approved by 


The 
( ‘ongrTess 


5. 2548 is the pending legislation to which the President referred It 
is a privilege to recommend its enactment to this committee. 

The CHarrmMan. Thank you, Mr. Coke. We have already in- 
serted the President’s message to Congress relative to conservation 
and the report of the Department of Agriculture on 8. 2548. At this 
point we will insert the report to which Mr. Coke has referred, which 
is an excerpt from the annual report of the Forest Service. 

(The matter referred to is as follows:) 


GRAZING ON THE NATIONAL FORESTS 
(Excerpt from report of the Chief of the Forest Service, 1953 
[Transmitted September 15, 19% ei 


The Forest Service engages in the following major activities: (1) The adminis 
tration of 181 million acres of federally owned land in 153 national forests; (2 
cooperation with States and private owners in fire protection, tree planting, and 
forest Management; and (3) forest, range, and watershed research throug! 
regional forest and range experiment stations and the forest products laboratory 

During the past vear, the nationai forests have been the source of our most 
critical problems. This is to be expected and will continue to be so. It eould 
hardly be otherwise, because the vast resources of the national forests affeet the 

iecess or failure of countless business enterprises, and the economic and socia 
well-being of countless thousands of American citizens and the communities it 
which they reside. 

National-forest activities in the past year included supervising the cut of 5.16 
billion board feet of timber and making some 22,000 new timber-sale contracts 
grazing of some 1 million cattle and 3 million sheep under 23,500 permits; accom 


modating 33 million recreational visits, including 9 million visits from hunters 
and fishermen; administering 55,500 special-use permits for summer homes, 
resorts, telephone lines, water development, mineral leases, and other purposes 
suppressing 12,000 forest fires, which burned 219,000 acres; planting 51,000 acres 
of forest land: reseeding 56,000 acres of range land; building 460 miles of roads 
and maintaining 200,000 miles of existing roads and trails. 


GRAZING ON THE NATIONAL FORESTS 


Possibly no other phase of national-forest administration has been as difficult 
as grazing. A small but important segment of grazing permittees has been dis 
satisfied. Difficult problems of resource management have confronted our rangers 
and supervisors, and there appears to be considerable misunderstanding 
departmental policy and facts of administration 

Periodically the administration of Federal grazing lands—both national forests 
and those under the administration of the Department of the Interior—has 
erupted into national issues which have required the attention of the Congre 
and Department heads. Because this situation prevails in 1953, I wish t 


ot 
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to you in some detail on national-forest grazing matters. I have not heretofor 
made a public statement on the grazing policies of the Forest Ser e nor the 
actions taken during the past vear in an attempt ft ive some of the 4jO1 
problems of range administration It is my hope that this statem« will clear 
up some misunderstandings and correct some false press 

As necessary background re I ira a nporta 
of national-forest range reso f ure i f range adi ’ 
and management. Emphasis will be on the major problet range admi a 
tion and the events of the past vear pointing toward the solution of those problems 

RANGE RESOUI 

There are 104 national forests in the West comp 138 1 acres Of 
this area, 44 percent, or about 61 million acres, is grazed | estock Most of 
the range is forested, much of it commercial t el 1 \l nat nai-rorest 
crazing lands, whether forested or open range, have important atershed vaiues 

lypes of vegetation differ widely because of extren wniations ievation, 
climate, and soil There are high-mountain subalpine rasslands and mountain 
meadows. Somewhat lower are the open-forest ranges of ponderosa pine and 
aspen Still lower are the woodland ranges with a tr rowth of pinyon pine, 

id oak. At still lower elevations are Or unges Of sagebDriush-gra 
ass types, and the semideser rrassiand he more dens nber 
hite pine, spruce, lodgepole pine, and Douglas-fir are relatively unin 

portant for grazi 

Western national forests have bee grazed i i O I 
their establishment early in the 20th centur I a ing re grazed for 
many vears before the national forests were proclain 


Most western ranges became fully stocked in the late 
few in the 1870’s—many years before the national 


placed in the national forests, many of the ranges wer 





not only as a result of st excessive § ing but als 
fires and other factors. Some of the rar s plowed 





‘ 
requirements of the homestead laws and later abandons 








farming. Demand for use of the range w: ea Toa 

Was an invitation for others to come ; ‘ | 

between cattlemen and sheepmen was fres Che dest t of range vegetation 

that already had occurred seriously reduced grazing capacity and watershed values 
Although progress had been made toward bringing grazing capacities and 


livestock numbers into balance on 
during World War 1 when livestock 
Owing to the patriotic urs 











. to ble. 
livestock increased on nearly | und 
horses inereased 38 percent, from and 
sheep and goats 12 percent, from 7.6 million to 8.51 io! Similar or even greater 
increases occurred on other publie and private ra 

Lower postwar prices for livestock, high costs of production, hard winters, 
and efforts to bring livestock numbers into balance with the forage supply broug 


about material reductions in both sheep and cattle on the national forests 





Despite aggressive efforts to improve and manage t] ¥ ibsequent reductions 
in either livestock numbers or seasons of use have been necessary The problem 
of bringing about a prope r balance between livestock imbers and the forage sup 
ply constitutes a serious present-day problem in many parts of the We This 





problem has been further accentuated in many areas by an increas big game 
and accelerated demands for water ar d other national-forest resources 

About 1.1 million cattle and 3 million sheep gra vestern national for 
usually during the summer months under paid permit (table | Chese livestock 
are owned by some 20,000 permittees, who in fiscal vear 1953 paid fees totaling 


$4.4 million. In addition, over 52,000 head of livestock, primarily milk cows 











and work horses, were g zed without charge inder regulations allowing free 
grazing to local settlers Thus the grazing business on t national forests is a 
large one. It is one of the important uses of the national fo ts 

The number of national-forest grazing permittees is about 3} } nt of the 
total number of livestock growers in the West Of the total beef ce: population 
in the Western States about 11 percent graze on nat il forests ¢ ear 
Of the total stock sheep, approximately 22 percent graze on nat Phe 





forage furnished by the national forests is about 7 percent of the total feed re- 
quirements of western livestock. 
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TABLE 1.— Use of western national forests by domestic livestock and b g-game grazing 
animals, stated years, 1908—52 


Domestic livestock 








Calen ir init 
( at ] i Sheen ind 4 ir ral-ur + 
horse goats months 
Thousand Thousand Thousand Thousand 
1908 1, 382 7 OR l 152 
19 1, 554 7, 868 15. 612 
191s 2, 230 8 l 20, 3¢ 
192 1, 852 6, 7il 17 y l 0 
1928 1, 43¢ 6, 416 12, 672 1. 590 
19 1, 456 6, 169 12, 943 2, 230 
1938 1, 301 », 310 11, 062 2, 850 
194 1, 244 4, 542 9, 842 110 
194 1, 24 89 9. 13¢ 620 
iv4 1,178 3, 405 8, 149 3, 740 
1949 1, 140 , O08 7, 645 § 970 
1951 1.097 , O16 7 338 4 4320 
1952 1,105 3, 005 7,332 4, 430 
Estimated 1908 to 1923, since animal-unit-months not reported prior to 1926 
2B me population estimates not avail until 1921 





Although the numbers involved are relatively small, and the forage furnished 
is not great compared with total needs, national-forest grazing is very important 


to the stockmen permittees. This is especially so because the high-mountain 
national-forest summer ranges form an essential link in the chain of grazing use 
with the lower elevation spring, fall, and winter ranges and improved ranch prop- 
erty, which provide feed during the remainder of the year. These lower range 
are usually Federal grazing districts, State lands, or privately owned. Thus the 


seasonal national-forest summer ranges hold a key position in the yearlong opera- 
tions of many producers. 

The agricultural economy of the West, w 
livestock production, is inseparably linkec 





ch is based largely on irrigation and 


1 to national-forest ranges. This is 
true, not only because of the grazing use of these ranges, but also because they are 
primary er-vielding lands In general, western agriculture depends on a 





tern of land relationships wherein comparatively small areas of water-consuming 


f 


lands are directly dependent on extensive tracts of water-vielding forest and 


range lands. The national forests of the West embrace the headwaters which 
furnish most of the flow of major western rivers and streams used for irrigation 
waterpower, and domestic purposes. The future of the West depends on how 


well these water-yielding lands are managed, 
Grazing on national forests of the East and South is of 
the local agricultural economy, but the national forests of the East are too small 


growing importance to 





in number and size for the grazing use ever to be of major importance in livestock 


productio1 About one-fourth of the 22 million acres of eastern national forests 
is grazed by domestic livestock. In 1952. about 2,800 permittees grazed 36,000 
cattle, 1,400 sheep, and 800 hogs, mostly in the South and Southeast. There are 


problems of conflicts between grazing and timber production in these areas which 
are being studied but which have not yet been generally resolved 

The policy problems of the Forest Service with respect to grazing come almost 
entirely from the West; and this statement is directed exclusively to western 
conditions and problems. 


RANGE ADMINISTRATION AND MANAGEMENT 


By the act of 1897 the Congress specified that the purposes of the national 
forests were to secure tavorable conditions of waterflow and to furnish a con 
tinuous supply of timber. It also instructed the Secretary to regulate their 

occupancy and use.’’ Under this broad authority, production of water and 
timber are the two major purposes of the national forests, but grazing by liv 
stock has always been recognized as an important use. Thus in 1905, at the 
time the Forest Service was created, the Secretary of Agriculture, James Wilson, 
wrote the Chiet of the Forest Service 

“You will see to it that the water, wood, and forage of the reserves are cor 
served and wisely used for the benefit of the home builder first of all; upon whom 
depends the best permanent use of lands and resources alike. ‘The continued 
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prosperity of the agricultural, lumbering, nining 
directly dependent upon a permanent and accessible 
forage, as well as upon the present and future use of 
nesslike regulations, enforced with promptness, effecti 

rhe grazing regulations of the Department, the 
of the national forests, Supreme Court decisions 
tions Acts all provide a broad legislative and admir 
f glazing by livestock as a proper use of the nati 
further strengthened by the Granger hye Act of 1 
use must be integrated and coordinated with the mu 
ment which recognizes water and timber producti 
equitable consideration tor the interests of stockmen, recreationists, unters al 
fishermen, and the general public 

The Department has traditionally fostered two policies in its administrat 


of the grazing resources of the nationa 





1 
res 























1) Proper stocking and improvement of t ange resources to achieve desir 
able watershed conditions ar d sustained high-leve pr { tion ot fora (ver 
many years the Depart t has attempted to bring vestock numbers into 
balance with available torage. ‘This is being done by buildi ip forage produce 
tion through reseeding, other range nent measures. and bv letter mat 
agement. Where this is not s istments to grazing capa 
have been made in either nu 3 ir season of us 

2) Equitable distributio ) es avor the medium and 
small ranclker dependent on national-forest range; | lue co lera 
the larger permittees 
Grazing allotments and pern 

National-forest range lands are divided by tl ore Service to 
or use units, which are simply areas of land specifica lesignated for gra St 
by specified numbers Tr size of l ents based pr 
the number of livestoc! 3s affected als« iccessibil Oo i 
phy, availability of r, and related factors. Ni 0,000 
allotments have been ert ul for M f thes 
grazed by onlv one kind of livestock, either cattle or sheep, although some ar 
grazed by both \llotments may be designated to | ra it the lives 
a single permittee or in common with animals owned by other peopl 
munity 

The privileze of grazing a certain nu er of lives for a definite lk I 
time is allocated by the Forest of WA D 
qualified applicants In order i er ha id to e erta 
requirements prescribed under ut Firs 4 S 
own ranch property He also O He has need na 
forest range to round out his vear ( 

The demand for grazing 01 is alwa exceeded pp 
Therefore it has bee necessary to esté ish rul » ce rin \ : 
would be given permits. When the national forests were established, the prior 
users were given preference in the issuance of permits \fter that local settlers 
and ranchers living in and near the forests were next in line of priorit After 
several years of continuous use the permittees estal } have | 
known as preferences Thus the general pat yf gra ise has | 
well crystallized for a long period of time and |} I ted establis ‘ 
of preferred applicants for use of national-forest range In order 1 rovide a 
reasonable degree of flexibility in business transactions between per t t 
has been customarv for the Government to transfer preferences from a per 
to a purchaser of his ranch property or permitte | estoe This has be 
principa! way in which new permittees have obta 1 grazing privilege 
national forests since the original allocation of pet ts to prior users 

However, where surplus range is available, the pract has be to a ute 
first to existing small permittees and secondly to qualified v applica Phe 
has also been provision for reducing the number of livestock in larger p 
to take care of the needs of small permittees and need ( applicants r s 
known as distribution, and has been one of the controversial issues for ma ear 

In order to avoid concentration of al indus nare f the range na few pel 
so-called upper limits have been established above which existing perinits or 


narily are not allowed to increase 
A rancher who wishes to obtain a grazing permit applies to the forest supervisor 


or ranger having supervision over the national for where the rancher wis 


9° 


4310%—54 
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to graze animals. If the applicant meets the necessary requirements and if 
range is available, he will be given a permit for a definite number and kind of 
livestock for a definite number of months upon payment of specified fees. Most 


permits run for 10 years. There also is provision for issuance of temporary 
permit 

The average grazing period is a little over 5 months each year for cattle and 
somewhat less than 3 months for sheep. Most of the permits are seasonal 


(mostly summer); but some, particularly in the Southwest, are yearlong 
Range management 


l'orage is a renewable resource and responds to management, whether good or 


bad On national forests, forage is recognized as a resource available for the 
production of livestock and big game. In management, the plan of action is to 


restore forage production on ranges which may be deteriorating and to maintain 
it on a sustained-vield basis both on those ranges and others already in satisfactory 


condition 


Four major interdependent phases are involved in the Forest Service range- 
management program. If properly harmonized with the findings of research 
and practical experience, the trend will be toward soil stabilization, sustained 
vield of the most valuable forage species, stabilized livestock operations, and 
maximum yields of meat and animal products. The four phases ars 

1) Inventory, survey, or allotment analvsis This is an assembly of facts 
and information on soil, forage production, condition and current trend cf soil 

, 


and forage, developments and improvements needed, relation of range use to 





other uses, and best season of use The survey may indicate the need for addi- 





of these items, but its main purpose is to provide infor 
nation for management of the allotmen 

2) The management plan and its applicatior The management plan for at 
allotment is a product of the inventory and seasonal-us« study, worked into a 
practical, usable system of grazing use. It is a guide to proper management, 
and its suecessful application depends upon close coopera.ion between the stock 
man and forest officer. The plan sets up season of use, grazing capacity, and 
iow livestock should be distributed. It may include a plan for alternate or 
rotational use of subunits within the allotment, a listing of existing and needed 
range improvements, and additional details 
3) Field inspection and utilization determination. This also is a cooperative 
on-the-ground f lowup bv the stockman and forest officer on the application of 
the plan and careful consideration of possible need for its revision as to Ways and 
means of obtaining better distribution of livestock: rotation systems to insure 
greater value from forage 
installat 








need for maintenance of improvements or additional 





what can be done to correct sore spots on the range either throug! 


management or reseeding: and checks for degree of utilization 
} Condition and trend studies These are needed as a followup to determine 

what is happening and will probably happen in the way of improvement or deteri- 
oration if the plan of management, inclusive of present rates of stocking and 
seasons of use, is continued. Forest Service range technicians have for years relied 
upon time-proven earmarks of improvement or deterioration which } 
developed by research or experience. In order to check more closely and to provide 
for a more methodical record of what was happening on the range, especially in 
doubtful eases, the Forest Service in 1948 developed what is known as the ‘“‘three- 
step method” for determining trend in condition. This is now being widely applied 
on western national-forest ranges and consists of (1) periodic collection of data 
at permanent benchmarks on representative parts of the ranges; (2) classification 
of condition and estimation of trend on the range unit; and (3) establishment of 
permanent photopoints 

The Forest Service depends on Department of Agriculture research for improved 
aids and guides to range management, revegetation, and noxious-weed control 
Research findings are always subjected to pilot testing prior to wide-sale applica- 
tion to determine their practicability. Much research information developed by 
the Forest Service is being used by other land-administering agencies as well as 
by stockmen on private ranges. 


lave been 








e 


MAJOR PROBLFMS OF RANGE ADMINISTRATION 


Che major grazing problems over the years between the Forest Service and 
3 : 


grazing permittees may be grouped into six items: (1) Numbers of livestock and 
seasons of use; (2) distribution of grazing privileges; (3) transfer adjustments 


ADMINISTRATION OF THE NATIONAL FORESTS 15 














(4) advisory boards and appeal procedures; (5) grazing fees; and (( 1p 
between big game and livestock. 
Numbers of livestock and seasons of S¢ 

The question of how many livestock should be allowed to graze t} Lnge 
always has been a major issue between permittees and the Forest 8S 
Reductions in numbers of livestock and seasons of u alwa 1 
still are strongly resisted Many ranges were being over 1 whe ut ‘ 
forests were established. Chey were f her da g t I < Wo 
War, when the Government encou aged livestoe} p j tion and t mb 
permitted on the national forests reached ar t I Si a 
despite reseedi g, other range mprovements, and better: anagement, substantia 
reductions have been necessary in order to conserve the range resource O 
many national-forest ranges, numbers are now in balance with feed sup 
On others, grazing capacity and livestock use aré t bal 

The Forest Service does not rely on reductions i ibers of livestock as t 





only means of bringing grazing capacity and numbers of livestock » balanes 














Despite some feeling to the contrary, the s ( is I pus ! 
a range reseeding and improvement prog The Government ha 
about $3.5 million in reseeding national-forest rat s and another $16.9 
in fence building, development of water places, stoc irivewavs. and ott 
range improvements. These are direct expenditures o1 and do not ine] 
costs of overhead or supervision. A complete range-development program fo 
western national forests would cost approximately S100 1 Tr) he hict. 
of appropriation requests shows that more funds have been requested repea 
for this work thar ave been made available 
In addition, grazing permi encoura 4 Der el 
developing national-forest range 1: . Du pa 104 9 oD) 
million of private funds has be spent in constructior f ra npr 
and in revegetation. Additi al private contributions worth about $650,000 a 
lal have been made in the forn f material ar ub table 2 
TAt 2 C'anst ( mD ? ” , , e ) 
1 ' 
} 
Nium- 
Miles | Miles | be { D ! 
M4 2 f 4 1 t s 
194 s { f ) 12 { 2 
v4 242 39 89 ) ) 234 
47 449 4 18 8 42 ) 
1048 2 1s 4, 29 2 22 
194 $42 2) 22 t j 
iA) x4 4s t 2 19] 4 Hi 2 
19 f 24 s 2 19 g 
1952 24 t 7 { R4 ( g 
( i 400 258 4 82 4 2. oi 2 2, 299 t 
T lie t r} y r 
ge prove it $650,000 annu 
Where grazing capacities of the national fores : hus increased b pend 
ture of private funds, the permittees making the investment are given reasonal 
assurance that the benefits from such expenditurs accrue to them \ revise 
policy recently adopted is designed to give added assurance. 
Distribution of grazing p lLeges 
Range forage on the national forests is a publie resource. The Departn 
has a responsibility for the development of equitable rules and regulations i 
| 
for their fair application in deciding who will get the use of this publie resource 
Secause national forests are public property, the Government must retain the 


right of decision as to who is privileged to use that property. 
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Even though the Government’s right of ‘‘distribution’’ is seldom exercised, it 
is a basic matter of principle that the Government retain this right. Some 
stockmen have felt that, because of the demand for national-forest grazing 
privileges, the Government should be prohibited from awarding future privileges 
to any but present grazing permittees, or persons of their selection. This has 
been a major issue—not of practice, but of principle. 

In the past, distribution rights have been exercised occasionally by the Gov- 
ernment to award grazing privileges to new settlers and to applicants who have 
had insufficient range to support a small ranch. As the West has become more 
settled and stabilized, there has been less and less need for distribution. This 
is recognized in a recently announced proposal to modify policies covering 
distribution 

During the 13-year period 1927-39 detailed records of distribution adjustments 


were kept In each of these years, with 1 exception, only a fraction of 1 per- 
cent of grazing permits and permitted livestock were affected by distribution 
table 3 Since 1939 there have been practically no such adjustments. 


TABLE 3 Grazing permits and livestock affected by reductions for distribution o7 
g L d 


western national forests, 1927-89 





Cattle and horses Sheep and goats 
Calend y 
Permits affected sawentons Permits affected paveutoes: 
iffected iffected 
Number Percent Number | Percent Number Percent Number Perce 

1927 5 0. 02 xO) 0. Ol 
1928 20 10 1, 050 07 l 0. 02 1, 388 ). 02 
1929 ll Or S74 06 { On S16 ( 
19 137 69 &3 28 22 34 19, 034 8 
14 ) sO 1, 008 07 ( Oy 5, 430 0.Y 
19 R9 14 IRF 07 { 06 2 04 
193 38 19 SS 06 4 ( 2,910 0 
19 } 18 1, 279 09 1 2 ), 1N( 
193 1, Ost 3 l (yt 1.1 ) &. 69 1¢ 423 
19 { 22 i) l 19 } 
) 15 Os 551 (4 ) 16 ( 
138 17 09 472 04 09 2, 675 ( 

) 1 l 29 or 

etailed record t keptond ibution reductic before 1927 or after 1939 Prac 
redu bec l e 193 


Associated with the question of distribution of the grazing privilege is that of 
stability of tenure once the privilege is granted. Statements have been mad 
implying insecurity of tenure and consequent economic risk to the permittee 

The rarity of distribution adjustments is one evidence of stability. The 
substantially higher premium paid for ranches or permitted livestock with national- 
forest grazing privileges is evidence of both (1) the low risk of distribution and (2 
the high degree of stability of a national-forest permit 

Of all grazing permits on western national forests, about 40 percent have been 
held by the same family for more than 30 years; over half for more than 20 years; 
nearly three-fourths for more than 10 years; and about one-fourth for 10 years or 
less (table 4) 


TABLE 4 Permits existing on western national forests as of 1952 which had been in 
same family for varying periods of years 








Permit period Cattle permits Sheep permits Total permits 
N Percent Number Percent Percent 

All p l 100. 0 2,444 100. 0 100. 0 
Period in sam¢ mily 

10 vears or les 4, 397 28. 7 675 072 28 

More than 10 years 10, 937 71.3 1. 769 71.5 

More than 20 vears 8, 305 54.7 1, 251 54 

More than 30 years 6, 139 40.0 862 3Y. 4 

Joes not include packer permits and small special-use pasture permits. 
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Furthermore, most permits in the 10-year-or-less category are so cl 





because of recent sales of ranch property Actually, m« such permits have beer 
in effect for the same ranch or permitted livestock for considerably more than 10 
vears 


mm 
Transte r adjustme nts 





Transfer adjustments mean reductions in numbers of permitted livestock or 
length of grazing season at the time of transfer of references 
party to another, usually at the time of sale of the base ranch property or per- 
mitted livestock Transfer adjustments mav be made for either conservat ° 
the range or for further distribution of the grazing privileg 

Some grazing permittees and others have felt that the Forest Service automati- 
cally reduces the number of permitted livestoc k whenever a transfer of preference 
occurs. The facts are that in the past 5 years, 1948-52, about 6 percent of the 
nineteen-thousand-odd paid permits annually were iIved transfer cases 
Reductions were made in 44 percent of these transfer « in average of 467 
each year (table 5 Of the transfer reductions, only 3 yr distribution and 
only 28 cattle were involved. All the rest were for range protection or conserva- 
tion. In terms of livestock less than 1 percent of permitted numbers were affected 


during the 5-year period. 

Some of these reductions at time of transfer have been strongly protested and 
are the source of the impression that reductions are automatic at time of transfer 
of preference. A revised policy, tentatively approved and now under considera- 
tion by the livestock industry, would help to prevent further misunderstandings 
on this point by providing that reductions would be made as and when needed 
without relation to transfer of grazing privileges 





- _. 1 ° . : ? Pre ; 
TABLE 5 Transfer cases and reductions in numbers of livestock incident to transfer 
occurring on western nationa forests, 1948-52 

Ratio of | Re ns ir uy 
i i ler De cK 
Ratio of 4 ‘ " 
. ransfer h ] fe r 
Paid rransfer a 
Year - - pi I case 1 
permits ames to paid ti ) 
pern ve al Cattl 
na i r aI 





1948 1, 198 t 8 &Q2 

1949 1, 029 42 ) 22. O09 

1950 1, 092 f t 2 S75 2 

1951 1, 184 t oe 21, 642 

1952 $22 4 ) i 4 
Total. 96, 232 5, 323 6 2 44 29. 667 8 591 

5-year average 19, 246 1,065 ( 4¢ $4 13 21, 718 


Reductions at time of transfer are sometimes strongly protested because it may 
be to the substantial financial advantage of the permit holder not to have any 
reduction made in the preference at the time he sells his base property or permitted 
livestock. The purchaser, and prospective transferee of the grazing preference, 
customarily pays an extra premium to the permit holder in the expecration of 
having the latter’s national-forest preference transferred to him. Since this 
premium may amount to several hundred dollars per head for cattle, the seller 
naturally opposes any reduction in the preference 


Advisory boards and appeal precedures 
7) PI I 


The Forest Service has always encouraged the formation of local grazing 
associations and advisory boards through whicl 
tively their views and recommendations regarding management policies. Over 
the years more than 800 such boards and associations have been organizet 





permittees could express collec- 





These boards are actively functioning today. The Granger-Thye Act of 1950 

gave statutory recognition to grazing advisory boards, established the procs es 

by which the boards shall be constituted and elected, and specified their functions. 
When a grazing permittee is dissatisfied regarding an administrative decisi« 





affecting him, he can appeal to the immediate superior of the officer by whom 
the decision was rendered. Thus he can appeal from the decision of the forest 
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nger to the forest supervisor, thence to the regional forester, to the Chief of the 
Forest Service, and to the Secretary of Agriculture. 

In lieu of this procedure the permittee may, if he desires, request to have his 
case heard by the appropriate grazing advisory board. If he is not satisfied with 
the board’s reeommendations to the forest supervisor, or the latter’s action on the 
board’s recommendation, he may then appeal through regular channels to higher 
levels 


There is also a National Forest Advisory Board of Appeals made up of qualified 


























Department emplovees outside the Forest Service to advise the Secretary o1 
sppeals from decisions of the Chief of the Forest Service | pon request of the 
sppellant, and prior to decision by the Secretary, the appeal is referred to this 
Board, which considers the case on its merits and then makes its reecommendati 
This administrative appeal pro appears to be functioning tisfactor 
Eve appeal is given the most careful consideratio1 Informal heari: and fi 1 
eX: oO are common 
In the 33 vear 1920—52. there were 1.195 appeals fro! ranger t f supe! 
fw 271 were wil iv or par reversed Hie 6 Appeals to high 
ley of administration were progressively fewer. Reversals decreased from abe 
99 Q supervisor to regi f te 
O ‘ 1 290 I ter » the Chief wi 7 of 
+} reversed , Agriculture with 7 reé ! ] . 
Bec ( oO tock or ) . i 
signif } thet ¢ he there were t 1.200 
uppeals to forest lecisions on tt ‘ I 
WW le without ppesl 
{ { t pres 1 ppe is pre Ss. ad ion of tl Pec4y ul of Agr LT 
final s the appellant. wishes to eal to the co yn the ba f vio 
of | ( rbitrary or pricious acti This recourse ilwa ee! ) 
} 
ABLE 6 Formal gra gq appeals o ( } tional fores )?0) 
iN » te I 
K u I ( ) < 
isor re il for , 
4 I 
\ ni 
Cale : 
Nu Numt \ t 
m Ni ‘ ppeals |Number) appea Nu I ) 
ersed uy Ve I verse erse 
4 rle y l whol i 
p 
20 2 { 1 f 0 1 ) 2 
19 1, 361 QR x 78 { 7 , 
1926 11.51 2 ”) > ‘ 9 
24 47 164 48 44 5 s 
i) 12, OF 10 164 26 2 
{ 12 Hh) ~ 2 4 
( 13. 04¢ ” f 2%) 49 8 
2, 28 2¢ 2 
2 2, 304 t 41 2S 4 é 
84. Oot i ; 2 WY zZ } » s 
Confined to de iade t unger or suT relating t er vc} : 
Gra ng tees 
Che privilege of grazing on the national forests is allocated by the Forest 
ser e to qualified applicants. Forage is not sold to the highest bidder, as is 
timber. In that fact alone lies part of the reason for permittee resistance 
respect to necessary reductions in permitted livestock and Zi fees 
historical reason for allocation rather than sale to the highest bidder stems fror 
the early land policy of the Congress to encourage the settler and small rancher, 
as part of we nt 
Nation f es are derived from a base fee which s put inte 





931. This base fee was determined after lengthy study 
and Department officials comparing the value of national forest range with value 
‘ comparable leased private, State, and other Federal range. By ac 

n and after conferences with representatives of the livestock industry, the 


base fee was set considerably lower than amounts paid for comparable private 


effect in 








ministrative 
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range Grazing fees for eact vear are determined | 
according to annual fluctuations in the m 
reported by the Bureau of Agricultural Econon 

For 1953 the average monthly fee per hea Lis 54 nts fe 
for sheep (table 7 ! 
private range, but substantially higher than that for Bures 


range and most State-leased land 








This is substantially lower than the rate 





TABLE 7.—Grazing fees and receipts from gq) ng on nation f { 


1933 ) 1, 408 
19°34 IFS ARR 
1Y 5 

193¢ 

1937 80, 34 
1938 { Os 4 4 “ 
1939 

1940 1 890 6S tt 

1941 Ss 1 

1942 5.9 t 

1943 ’ 

1944 t s 
1945 4.8 < 
104 

1947 

1948 ‘ RR 
1949 49 I ; wi4 
1950 { 3, 3S { 
1951 

1942 ‘ 4 


1953 $ 1.4 ‘ 


Total grazing receipts reached an alltime high of over $5,000,000 in 1952, but 
were still less than 10 percent of revenues from timber sal 

It is frequently pointed out by stockmen who are not permittees, as well as 
Members of Congress, that the lowness of national f 
a substantial Federal subsidy to the permittees 
which have grazing privileges on the national forests command a premium 
sold. If national-forest fees were equal to going commercial rates, the premiums 
purchasers would be willing to pay would disappear or be greatly reduced, and 
revenues to the Government would substantially inere 

Different principles are now followed in the 
the national forests and on the Federal grazing 
partment of the Interior. On the national forests, fe 
value of the forage and annual market fluctuations i 
Federal grazing districts fees are geared primarily to the co 
and are not adjusted annually. On lands administered by t 
Affairs, the usual practice is to award grazing privileges on a competitive bid bas 

Grazing fees have been in controversy in the past and doubtless will be aga 
But at present they are not a major issue. 






razing fees constitutes 


is one reason why ra es 








Competition between big game ar ! livestocl 





Big-game grazing use has about doubled on the national forests in the past 2¢ 
vears (table 1). Feeding habits of these animals differ from domestic live 
and they tend to frequent rougher country an Lore mbere¢ ranges W ure 
less favored by domestic livestock. Nevertheless, ther ympetition in some 
areas between big-game grazing animals and domestic livestock for national-forest 
forage. This is true, especially where both use the same range and where numbers 


are out of balance with the forage supplv. 

When big-game populations were at low ebb during the early 
steps were taken by the States to build up big-g: 
successful that in many places overpopulation of game animals resulted. But 
public opinion was slow to accept this, and State authorities have frequently bee1 
delayed in getting the necessary authority to apply control measures | 
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close cooperation between tke States and the Forest Service, and progress is being 
made in reducing problem herds. 

Big game is an important national-forest resource, and sportsmen are an im- 
portant group of national-forest users. Competition between the big game and 
domestic livestock cannot be entirely eliminated. Where such conflicting in- 
terests are involved, the best solution lies in application of the long-standing 
multiple-use management principle of the national forests. This principle recog- 
nizes that each use is proper, and strives to maintain as desirable a balance as 
possible between the two. 


SUMMARY OF EVENTS OF PAST YEAR 


Changes in administrative policy 


1. Increased grazing capacity, resulting from range improvement work financed 
by the pe rmultee The purpose of this policy change is to give permittees greater 
assurance that they will receive the benefit from range improvements on national 
forests which they themselves finance. The new policy was reviewed in its 
formative stages by the livestock industry and other interested groups, and was 
formally adopted on April 14, 1953 

Under the new policy, increased grazing capacity resulting from reseeding or 
other range-improvement work at the permittee’s expense will be available for 
use by the permittee or permittees making the investment, provided the im- 
provements: (1) Are approved in advance under either a special-use permit or 
cooperative agreement; (2) do not conflict with other uses of the national forests; 
(3) are beneficial to the range; and (4) continue to be effective. 

The policy also provides that use of the increased grazing capacity may consist 
of (1) increased forage for existing permitted numbers of animals where the 
present supply is inadequate, or (2) increase in permitted animals or animal- 
months after range conservation needs are fully met. Where an increase in 
permitted numbers is allowed, such increase will be recognized as being of the 
same status and subject to the same policies that apply to other grazing 
preferences 

2. Distribution of grazing privileges—Department policies have long provided 
for so-called distribution adjustments in large permits, in order to provide in- 
creases in small permits or to admit new and needy small applicants. 

Since 1939 practically no adjustments for distribution have been made 
Probably few, if any, such adjustments will be made in the foreseeable future 
For these reasons, a change in departmental regulations is under consideration to 
delete specific provision for distribution adjustments. This would require 
corresponding adjustments in the Forest Service Grazing Manual. 

However, the broad, general legal authority to make such adjustments would 
still exist both in departmental regulations and in law. The legal authority is 
based on the act of June 4, 1897, which permits grazing on the national forests 
and authorizes the refusal of applications for renewal of grazing permits in whole 
or in part if in the public interest to do so. This law also authorizes the prescribing 
of conditions and requirements under which permits will be issued or terminated. 

Under the proposed policy, existing permittees will feel that there is less likeli- 
hood of distribution adjustments, and a corresponding increase in the stability of 
national-forest grazing permits. In accordance with past practice and the pro- 
visions of the Granger-Thye Act in 1950, this proposed policy change has been 
submitted to the livestock industry, grazing advisory boards, and other interested 
groups for their review and suggestions. 

3. Transfer adjustments teductions in numbers of permitted livestock at the 
time a permit is being transferred from one permittee to a new permittee have 
been a source of much friction. When such reductions are made, it is usually for 
purposes of range conservation or protection, and but rarely for distribution. It 
is sometimes felt that the Forest Service automatically reduces numbers of 
permitted livestock when a permit is transferred, regardless of the need. 

Department policies on this matter have changed from time to time. Prior to 
1949, a maximum reduction of 20 percent could be made for either range conserva- 
tion or distribution when a preference was transferred in connection with purchase 


of either ranch property or livestock. But where the transfer involved purchase 
of both ranch property and livestock, the maximum permissible reduction was 10 
percent. In 1949 the percentage provisions were eliminated with respect to range 


conservation adjustments, but a maximum of 20 percent still applied to distribu- 
tion adjustments. The 1949 policy, under which the Forest Service has been 
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operating, provides that no grazing preference is to be transferred for numbers 
greater than the estimated grazing capacity of the range 

A new policy has been tentativels appr ed. w hw i provide that ne ssart 
reductions in numbers of permitted livestock in order t nserve the range would 
be made as and when planned without relation to any transfer of the grazing 
preference. Asin the case of the revised distribution policy, this change has beet 


submitted to the livestock industry, grazing advisory boards, and other groups 
for their review and suggestions 








Under the policy, scheduled reductions which happen to coincide with transfers 
would be made as scheduled Protection reductions would not be planned 
coincide with transfer of permits, but neit! vuuld needed reductic at su 
time be prohibited. The Forest Service wor t e its past poliey of gi y 
both prospective seller and purchaser of base propert ir per tted livestock ( 
fullest possible information concerning estimated grazing ipacity, mndition of 
the range, and probable status of the preference after transfer This polices 
remove any question of automatic reductions at time of transfer 
Legislative events 

The first session of the 83d Congress gave much attention to grazing « 


the national forests. Six bills, 3 in the Senate and 3 in the House, would 
affect national-forest grazing in important ways. These are: (1) Identical bills, 
S. 1491, by Senator Butler for himself and Senator Barrett, and H. R. 4023, by 


Congressman D’Ewart; (2) companion bills, 8. 1509, by Senator Aiken, and H. R 


4268, by Congressman Hope; and (3) identical bills, 8. 2548, by Senator Aiker 
and H. R. 6787, by Congressman Hope 

The Butler-Barrett-D’Ewart bills were prepared by a stockmen’s grazing 
committee after much consideration, and hearings were held on them by bot! 
the House and Senate Interior and Insular Affairs Committees. The Department 


did not testify and took no position on them Although the congressional com- 
mittees did not report the bills, the press gave national publicity to them and to 
the hearings. This served to focus nationwide attention on national-forest 
grazing matters 

The first two bills by Senator Aiken and Mr. Hope—S. 1509 and H. R. 4268 
would have enacted some departmental policies into law, and would have pro- 
vided for multiple-use advisory councils. The bills received little attention ir 
the Congress; hearings were not held; and the Department took no position or 
them. 

Both before and after the hearings on the Butler-Barrett-D’ Ewart bills. repre- 
sentatives of stockmen and other groups were in consultation with both the Forest 
Service and the Secretary’s Office. Subsequent to the hearings on these bills, 
Senators Aiken and Barrett and Congressman Hope and D’Ewart, under Senator 
Aiken’s leadership, endeavored to develop legislation which would be mutually 
acceptable to the various interested groups and in the publie interest. The De- 
partment participated in these endeavors as technical adviser. 

On July 31, 1953, the President submitted to the Congress a message 
relative to a program designed to conserve and improve the Nation’s natural 
resources. The message made specific reference to the grazing resources of the 
national forests, and stated: ‘‘The Federal Government has a responsibility to 
manage wisely those public lands and forests under its jurisdiction necessary in 
the interest of the public as a whole. * * * Public lands should be made available 
for their best use under conditions that promote stability for communities and 
individuals and encourage full development of the resources involved.” On the 
following day, Senator Aiken and Mr. Hope introduced S. 2548 and H. R. 6787, 
identical bills, which would implement the President’s message and which were 
introduced at the request of the President. 

These bills deal with construction of range improvements by permittees, transfer 
of grazing privileges, base property standards, an economic study to help develop 
a method for determining grazing fees, boards of appeal with respect to grazing 
uses, formal hearings, and appeals to the courts. The bills also spell out certair 
exceptions to their provisions, and recognize the importance of all resources and 
uses of the national forests. The Department has recommended their enactment 

It is evident from the preceding statement and summary that much attent 





has been devoted to grazing on the national forests during the pa ear, nat 
onlv in the Forest Service but also in the Seer Office and the Congres 

This is because of the Importance of grazing o1 ynal forests ar l¢ en- 
sion surrounding some of the problems of range Progr ard 





better understanding and partial resolution of some of the most difficult prob 
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lems has been made. There has been no arbitrary action by the Forest Service. 
Interests of all groups have been considered, and the problems have been dis- 
cussed with all groups of users ‘here is better understanding of departmental 
policies and procedures by grazing permittees, other user groups, and Members 
of Congress 

There will always be some conflict of interests between various users, between 
water production and grazing, between sportsmen and stockmen, between big 
game and domestic livestock, and even to some extent between timber and graz- 
ing. But the Forest Service will make every effort to keep such conflicts to a 
minimum through good administration and management. There is every reason 
to believe that the great majority of grazing permittees on the national forests 


] 


are reasonably well satisfied with Forest Service administration 

The Cuarrman. Are there any questions of Mr. Coke? 

Senator ELLeENpER. Mr. Coke, you stated there was a measure 
before the Interior Committee of the Senate dealing with the same 
subject. Are you familiar with the contents of that bill? 

Mr. Coxe. I am not personally familiar with it; no, sir 

Senator ELLENDER. Is there anybody present who might know 
about that? I would like to go into that because I believe, Mr. 
Chairman, that efforts should be made to place all of these public 
lands under 1 agency of the Government rather than have it under 2 
[t mav be that the thine we are doing now would lead to that. Iam 
particularly anxious to have in this record, if possible, the difference 
between the two bills as to what they do, and the number of acres 
that each would have to administer and the cost of each, in order to 
make comparison possible. 

The Cuarrman. Can one of the men with you 
what? 

Mr. Coker. Senator Barrett might be able to, if he cares to do so. 

The CuarrMaANn. Senator Barrett is here. He is one of the authors 
of the bill which is before the Interior Committee. I want to say 
that Senator Barrett has worked with us also on the preparation of 
this bill, which is an effort to resolve differences of opinion between 
the different users of the national forests. We hope— we think—we 
have found a common meeting ground for them all. 

Senator ELttenper. Mr. Coke will you tell us how much more it 
will cost to administer these lands under this bill than is now the case? 

Mr. Coxe. It is our belief that it will not cost a great deal more to 
administer the lands under this bill than at the present time because 
we are carrying on these practices pretty generally at the present time. 

Senator Ettenper. I noticed in the bill that provisions are made 
to build fences and other inprovements that may be necessary in 
conjunction with grazing. At whose expense will this fencing be done? 

~y ‘oKE. May I refer that to the Forest Service? 

enator ELLENDER. Yes; I would like to know. 

The ( ‘HAIRMAN. Mr. MeArdle is here. I was going to ask Mr. 
McArdle to answer some questions later anyway, but he may as 
well start now. 

Senator ELLENDER. You do not know any more about the bill than 
what you have just stated? 

Mr. Coxe. I do not know as much about the bill as my people here. 

The Cuarrman. Mr. McArdle is Chief of the Forest Service and has 
the responsibility for the management of the national forests. I 


would expect that he could answer the questions in detail better than 
Mr. Coke. 


eo into that some- 
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Senator Wreiker. I wonder if I could ask the Secretary a question 
about a statement he read on page 2, with respect to the bill in which 


he states: 


The bill provides adequate safeguards for management and protection of these 
public lands. It recognizes the importance of other resources and uses { does 
not interfere with the multiple-us objectives « f national-forest iu 


This is the part that I am interested in 


It establishes a revised administrative appeals pro 
under certain conditions, review by the courts ex ive of matters dealing th 
range protection or with changing from grazing toa ner author | ( 


Could vou tell me what judicial relief a stockman, should he claim 
he was discriminated against, might have by virtue of this new bill? 

Mr. Coxr. Yes. We have at the present time a series of 
reviews 

Senator Weiker. Administrative reviews? 

Mr. Coxe. Administrativelv determined. At the present time there 
is no statutorv means by which the court can come into these reviews 
This bill provides the same general type of administrative reviews 
coming up through the Forest Service to the Secretary of Agriculture; 


and then a formal hearine on the record Then the testimony 
presented at the formal hearing could go to the courts for judicial 
review. Both the formal hearing and court review are new steps in 


the procedure 

Senator We_ker. Assume that I have had a little cut in mv permit 
in the national forests. I proceed through my administrative remedies. 
When I start my procedure through the administrative relief, are 
there any injunctive provisions or a stay in the proceedings that would 
protect me until I received a judicial review—assuming that | had lost 
all the way up until the last court of review? Is there anything, Mr. 
Coke, that would protect me as a grower who felt that he was being 
cut unjustly and therefore damaged to that extent? Or would | 
have to take the ruling made and cut down my usage of the forest to 
the extent ordered by the Forest Service or the administrative people? 
Is there some manner or method in this bill that would protect me 
until I got a final adjudication? 

The CHarrMan. Senator Welker, Mr. Mynatt, Solicitor for the 
Forest Service, is here. Would you like to have him answer that 
question? These legal questions are probably more in his line than 
they are Mr. Coke's. 

Senator WELKER. I had no idea he was here; but since my friend, the 
Assistant Secretary, brought the matter up on page 2, I thought | 
would like to inquire into it. 

The CuHatrMan. That is perfectly proper. I think it should be 
brought up for the record 

Senator Wetker. I will refer the matter to Mr. Mynatt 

The CHarrmMan. You heard the question, Mr. Mynatt. Will you 
answer it? 

Mr. Mynarr. Senator Welker, the question you brought up is 
covered in section 10 of the bill. That section provides that a decision 
of the Secretary or of the court will not be stayed or suspended unless 
it Is specifically ordered. It does give discretion to the Secretary or 
to the court to suspend operation of the decision until final 
adjudication. 
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Senator WeLKER. Do you have any idea how long it would take a 
user of the forests to perfect these appeals through the administrative 
steps? Assuming I complained about the cut in my allotment, how 
long approximately would it take me to get a ruling from the Secretary? 

Mr. Mynarr. Going through the various steps, I will estimate 
somewhere between 6 or 12 months on the average. That is just 
an estimate. 

Senator WreL_kerR. During that time, assuming you cut my permit 
30 or 40 percent, just for purposes of this que stion, I then would have 
to withdraw 30 or 40 percent of my livestock from the domain awaiting 
the time for the Secretary to finally adjudicate it. Then if I am not 
satisfied, | would have to go on to the court above. 

Mr. Mysarr. No, Senator, the Secrets wy would have authority 
under this bill to stay the decision until it is finally determined. In 
other words the decision, in the judgment of the Secretary or the court, 
if it could get into court, could be ste aved until it is finally determined. 
Thus you would be in the same position until final decision is reached. 

Senator WELKER. That is just what I am getting to. Jam wonder- 
ing if there would not be quite an irreparable injury there. In the 
event there was an unjust cut and I put on my proof through the 
administrative procedure, 1 am going to have to take my cattle off 
the domain. My permit will be cut to that extent. Therefore, I 
will be damaged to some extent. There is no other way to get around 
it. 

I am wondering what is your observation with respect to whether 

yr not you could not get an injunctive procedure. The court will not 
cool an injunction unless he has some certain positive evidence of 
the fact that an irre parable injury is being done to the user. Do 1] 
make my position clear? 

Mr. Mynarv. Yes, sir. 

Senator WeLkKeErR. It seems to me a stockman could go completely 
out of business before he could get any relief under this bill. 

Mr. Mynarr. Senator, it seems to me that under the bill the stock- 
man in a situation such as you presented, faced with irreparable 
injury, that fact would certainly be taken into consideration by the 
Secretary. 

Senator WELKER. I cannot get to the court, though, until after a 
ruling by the Secretary. 

Mr. Mynarr. That is right. But the Secretary could, by the 
very terms of this bill, order that the execution of the cut of the 40 or 50 
head be stayed until the matter was finally adjudicated. 

Senator Wetxker. I have all respect in the world, as you know, 
for our Secretary. But I am assuming you get an adamant Secretary 
who might rule that I had no case whatsoever. My people, at least, 
would be satisfied with a judicial determination of the so-called cut 
and not an administrative determination. I might say to you that 
in the 3 years I have been in the United States Senate, I have had 
more headaches over this one matter than any other thing—as the 
Chief of the Forest Service will tell you—because I have called it to 
his attention and to the attention of his predecessor. 

If the Secretary refused to grant any relief whatsoever, if I feel that 
I, as the grower and as the taxpayer, had an equitable case that the 
court of justice should pass upon, my only remedy is to go out of the 


ADMINISTRATION OF THE NATIONAL FORESTS 25 


cattle business or at least to cut down to the extent that I am ordered 
to cut down. Is that correct? 

Mr. Mynarr. If the Secretary did not grant the stay; yes, sir. 
The order would go into effect. I will answer it that way. 

Senator Wetker. And if he did not grant the stay, if he did not 
grant the equitable relief provided for under the bill, then I must 
necessarily withdraw my certain cut from the range. Is that correct? 

Mr. Mynarr. That is correct. 

Senator WeLker. And sell them for any price that I can get. It 
seems to me—and I am speaking out loud because we are all trying 
to get the best sort of a bill—that that is a vast amount of power; and 
| am mindful of the fact that we have granted vast amounts of power 
not only to the Secretary of Agriculture but to other administrative 
agents. It seems to me that that is a vast amount of power to give 
to one man when, if you would perfect an injunctive procedure before 
the Federal court in the area in which you live, you could get a judicial 
determination, which I believe would satisfy most of my people when 
a court of law passed on it. 

Do you have any observations with respect to that? 

Mr. Mywnatrt. No, sir; | do not. I think it is a matter for deter- 
mination by the committee. It certainly can be done in the manner 
you propose—put the discretion in the court rather than the Secretary. 
I do not have any views as to that 

Senator WELKER. It seems to me the court could stay the pro- 
ceeding, if I present a sufficient case, for a length of time. I would 
not have to withdraw my livestock from the forest. I would not 
have to sell them at most any price, the current market price; and it 
would seem to me that that would be something that would satisfy 
my growers. I would be glad to listen to argument on that. I am 
basing it seriously upon the trouble I have had in my own State 

The CHatrMan. I think we had in Salt Lake City witnesses repre- 
senting some people from your State. I do not exactly recall what 
the testimony was. I do not believe they found anything in this 
proposal about which they were particularly apprehensive. 

Senator Wetker. Mr. Chairman, I am sorry I could not attend 
vour meeting in Salt Lake, as my wife was ill at that time. But if 
vou had needed some witnesses who would be seriously critical of this 
procedure, I could have brought you a carload of them. 

The CuHairMAN. I believe that your wool growers and stockmen 
were represented at that hearing. 

Senator Barretr. May I be permitted to ask one question? Mr 
Mynatt, on page 6 of the bill which you have before you, under sub- 
section (c): 

The decision of the Secretary under this section shall be final unless an appeal 
therefrom under Section 7 is taken within sixty days. 

Up until that time the decision is not final? 

Mr. Mynatt. The decision is not final; no, sir. 

Senator Barrett. Until the Secretary himself makes the decision? 

Mr. Mynatt. That is right. 

Senator Barrett. If you turn over to the section that you referred 
to, section 10, after the Secretary decides, the aggrieved user can 
immediately go to court, and the court would have jurisdiction the 
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moment the papers were filed to suspend the application of the 
decision. Am I right? 

Mr. Mynarr. That is correct. 

Senator Barrerr. Would that not have the same effect as an 
injunctive procedure then in that case, Senator Welker? 

Senator Wetker. I am thinking about the 60 days. If you recall, 
in my State if the Secretary makes the decision which he first makes, 
it would certainly take a great portion of the 60 days, I would think, 
to perfect his application in the District Court. 

Senator Barrett. If it had already been filed, and if a person 
intended to ask the court for relief and the Secretary was averse to 
it, it might be for a limited period of time that he might be discrimi- 
nated against. But if a person notified the Secretary that he intended 
to appeal from the decision, I cannot imagine the Secretary would be 
so averse to fair play that he would say, “Well, do not make this 
effective for 10 days or 20 days or 30 days. 

“At any rate, vou can go to court immediately. As soon as you 
get into court, you can get the relief the court grants.”’ 

Senator WreLker. There is the $64 question we are getting to right 
now. As you well know, the calendars are clogged in your State and 
my State in Federal court. We hold court in 4 different areas of the 
State, ranging in distance from 750 to 1,000 miles. How is the cattle- 
man in Preston, Idaho, going to get up to Couer d’Alene on the Ca- 
nadian border and present his affidavit asking Judge Clark for in- 
junctive relief? It seems to me a rather dangerous proceeding. 

[ am not in favor of this law being operated by bureaucrats. | 
never have been and I never will be. I realize it will be difficult to 
cut it out. I know good and well this, that if my district court would 
have the opportunity to grant injunctive proceedings or stay before 
any cattle is withdrawn from the range by my people, they would be 
satisfied. I am quite certain we could write into this bill some safe- 
guards that you just cannot get injunctive relief by merely filing an 
affidavit. 

Senator Barrerr. You could, I suppose, make a concession pro- 
vided on page 6, that the decision shall not be final until 60 days 
after the decision is rendered; so that would give them the 60 days 
then to appeal and get into court. You could do it that way. 

Mr. Mynarr. Yes, sir. 

Senator WreLiker. May I ask this question: How far in advance 
of the effective date of the cut is the permittee advised? 

Mr. Mynarr. I do not know the answer, Mr. Chairman. 

Mr. Curr. May I answer that, Senator? The policy is to give the 
permittee who is faced with the adjustment a notice at the end of the 
grazing season, prior to the season in which the adjustment is to be 
made. There must be consideration with him on the ground, and he 
must be given every opportunity to make his adjustments before the 
proposal goes into effect. 

Senator WeL_ker. That means he either has to gamble on a favor- 
able ruling from the Secretary of Agriculture or he sells down his 
livestock, 1 of the 2. Is that a correct conclusion, sir? You know the 
problems I have had in Idaho. Supposing et the end of the year 
you send notice to me, the permittee, that my allotment is cut, say, 
by 20 or 30 percent. That 1s a pretty big cut. I am faced with the 
dilemma of whether or not I am going on feeding that 20 to 30 percent 
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of my livestock that winter or the discretionary procedure advocated 
by this bill, wherein I have to take a gamble as to whether or not the 
Secretary of Agriculture will sustain the cut as advocated by the 
people in the Department, or will permit me to use that forest. 

If I could petition the Federal district court the minute I receive 
your notice and ask for an immediate injunctive hearing on that 
matter, [ am wondering if that would not correct the problem we have 
in so many Western States out there? 

Mr. Curr. Senator Welker, it is the general practice that when an 
appeal is pending on a proposed adjustment, the kind you are thinking 
of, the execution of that adjustment is sti ayed until the appeal is 
carried out to its conclusion. 

Senator WELKER. By conclusion, you mean prior to the enactment 
of this bill giving that power to the Secretary of Agriculture? 

Mr. Curr. Until the final decision is rendered I do not believe 
that you can cite a single case in Idaho where a man has been forced 
to take a reduction while an appeal has been pending under our 
present procedures. 

Senator WELKER. I can cite you a number of cases where you have 
scared people to death and where they have worried their two Senators 
to death under the order so given. Mr. Nelson here at my left has 
been in the service a long time, and I took him out to Idaho a couple 
of years ago. He worked solely upon this problem to try to satisfy 
our permittees that we are trving to do an equitable thing by them. 

I do not mind saying that many of our people were up in arms about 
these cuts. They told us they were denied the right of a court passing 
upon that thing. Iam a great believer in that, if we could work that 
in. I would not have any objection whatsoever to this thing. 

The CuarrMan. Senator Welker, I would like to put in the record 
at this point a statement, not a complete statement because it is on 
page 144 and 145, which we received from Seth Burstedt, president 
of the Idaho Cattlemen’s Association, Challis, Idaho. He says: 

I feel that Senate bill 2548 deserves the support of all interested in conservation 
and improvement of one of our most important grass and watershed protections 

The president of the Idaho Wool Growers’ Association, Mr. John 
Noh of Kimberly, Idaho, appeared before us at Salt Lake. In his 
testimony, which was very short, he did not say very much about th 
bill; but in response to a question from Senator Thye he stated: 

I am sure that I speak for the majority of the sheep men of Idaho that if the 
basic regulations were put into law as proposed in Senate bill 2548, with 
proper access to an unbiased referee in case of disagreement, the forest lands car 
and will be improved materially by the livestock growers. Fences will be bu 
water developed, brush removed, and reseeding undertaken. 

Senator WELKER. In that bill do we have provision for an unbiased 
referee? 

The CuarrMan. I would say that has been worked out by the users 
of the national forest and the Forest Service in such a way as to provide 
an unbiased decision in case of disagreement. 

Senator WELKER. I know Seth Burstedt and John Noh better than 
I know anyone in this room, and I have engaged a small bit in the 
raising of cattle and sheep. I know something of their problems 
But I know the situation that caused us more trouble right in Seth 
Burstedt’s backdoor than any other one, in Salmon, Idaho, just a few 
miles from Challis, where Seth lives. 
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The distinguished Senator from Wyoming has suggested here 
and I am just kicking the ball around because we want the best bill 
in the world; keep that in mind; I am not here to criticize—an amend- 
ment on page 6, line 5, starting with the words: 


The decision of the Secretary shall be final unless a notice of appeal therefrom 
pursuant to section 7 is filed and taken within 60 days from date on which the 
decision is announced, 

That comes over from Senator Barrett. I would like the observa- 
tions of the solicitor with respect to that. 

The C y. Will y ‘ead tl rain? 

The CuHarrMaANn. Will you read that again? 

Senator WELKER. (reading) 

The decision of the Secretary shall be final unless a notice of appeal therefrom 
pursuant to section 7 is filed and taken within 60 days from date on which the 
decision is announced, 

Senator Barrett. (reading): 
Unless a decision is filed and appeal taken. 


Senator WELKER. Yes, it would not be right to just have a notice, 
“and the appeal taken within 60 days.”’ 

The CHarrmMan. Mr. Mynatt, have you any comment on that? 

Mr. Mynarr. The language disturbs me a bit as to what action the 
Secretary can take from the initiation of the appeal until the time the 
appeal is perfected. I think that is the period that Senator Barrett 
is talking about. 

Senator BArrerr. What I was trying to do is to allow him time to 
get the papers and the records drawn up so they could be filed in the 
circuit court of appeals. 

Mr. Mynarr. That would do that. 

Senator Barrerr. So I was giving him a lot of leeway by giving 
him notice. 

Senator WeLkerR. You do not mean the circuit court of appeals. 
You mean the district court? You mean you would want a grower 
to go to San Francisco, some 1,200 miles away, with the calendar that 
those people have in San Francisco? They are asking, I think, for 
nine additional judges at this time. I would think it would be abso- 
lutely fair to have your district judge, who is presiding in that State, 
to grant the injunctive relief. 

Senator Barrerr. This way you do not need any injunction here. 
All you have to do is file a notice and have it accepted. 

Senator We.ker. That is right. But I could not go for a minute 
along with the idea that you had to go to the circuit court of appes - 
from the State of Washington and Oregon and Idaho or Nevada clea 
down to San Francisco. That is a long way for our cattle aia a 
He would throw up his hands and quit. 

The CuarrMAn. Mr. Mynatt, does this bill take from the users of 
the national-forest lands any rights of appeal which they now have? 

Mr. Mynarr. No, sir; it does not. 

The CHarrMAN. I understood you to say that they do not have 
rights of appeal with the courts now. Is there not a procedure which 
you lawyers call court law which does give the right of appeal at the 
present time? 

Mr. Mynart. Yes, Mr. Chairman. There would be rights to go 
into court under present law to ask for injunctions to restrain the 
Secretary from performing acts that might be considered to be arbi- 
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trary or capricious. There is not any well-defined method. This 
bill would provide a statutory right of appeal. 

Senator WELKER. I commend you for that, because under the old 
act you are shooting in the dark. There is no procedure whatsoever. 

The Cuarrman. Mr. Mvynatt, in the event of appeal to the court, 
does the court rule on the facts, or does it rule on the procedure? 

Mr. Mynartr. Under this procedure the court would not take 
testimony. ‘The evidence would be taken by the Secretary in a 
formal hearing. The court would determine upon the basis of the 
record made before the Secretary whether the decision of the Secre- 
tary was arbitrary, capricious, an abuse of discretion or otherwise not 
in accordance with the law. 

Senator Wetker. Mr. Mynatt, why would you object to having 
the court try this de novo? 

Mr. Mynarr. I do not know that I do object to it, Senator. I 
have not considered that point. 

Senator Weiker. It would seem to me that I can take away 90 
percent of the fussing that I have in a cut if I can say to them, 
“Here; no one is after you. You have your relief. You can go to 
the court and try your matter de novo, which is done in so many, 
many civil cases.” 

I certainly cannot agree that the court of appellate jurisdiction 
from the order of the Secretary should be the circuit court of appeals 
because if you look at our court structure, that is a vast distance from 
the place where the user lives and there are few counselors in my State 
who ever practice law in the circuit court of appeals. Of necessity 
they are forced to hire a San Francisco attorney who makes that a 
speciality, you see, appearing before the circuit court. 

Mr. Mynatt, what is your observation with respect to the court 
that should hear this appeal, whether it be de novo, or the facts as 
submitted to it by the Secretary? 

Mr. Mynart. Senator, the pattern of this bill follows the procedure 
which has been provided in many previous statutes of a similar nature. 
Many of the regulatory statutes administered by the Department of 
Agriculture follow this exact method. We also tried to follow, insofar 
as possible, the suggestions made by a group of the judges sometime 
ago as to the manner in which appeals from administrative decisions 
should be handled ‘That act does provide for appeals to the court of 
appeals based upon the record made before the Secretary. 

Senator WELKER If that is the rule, it will stop 98 percent of the 
users in the State of Idaho from getting any judicial relief whatsoever 
because I practiced law 25 years and I have perfected many appeals; 
but I should say to you this, notwithstanding the fact that I practiced 
in the State of California as well as in the State of Idaho, I have never 
appeared before the Ninth Circuit Court of Appeals, solely because 
of the fact that I felt I was not skilled to that extent 

You send these disgruntled users down to San Francisco; they have 
to hire counsel; and it seems to me that that is quite an injury to 
those people. What is wrong with the district judge who lives in 
that area determining that matter? It might be that he would want 
to do like the junior Senator from Idaho did several times when we 
had complaints. Mr. Nelson and I went out and actually examined 
the range and talked with men of the Forest Service to try to bring 
about a happy meeting of minds. It seems to me if you are going 
13109—54—8 
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to have the court be the circuit court of appeals, you might just as 
well strike it out as far as Idaho is concerned. 

The CuHarrMan. Senator Welker, we have witnesses slated who 
represent your woolgrowers and stockmen. I presume they will go 
into this matter if you feel it should be discussed. Maybe they can 
give us some enlightenment on this question. 

Senator We.Lker. I am speaking as the Senator from Idaho who 
knows a little bit about the livestock business, and I am quite certain 
that Seth Burstedt and John Noh were not permitted—in fact, in 
order to get judicial relief they would have to go to San Francisco. 
I would just nearly gamble on that. 

Senator Youna. Mr. Chairman, we would have the same problem 
in our area, Our farmers and others would have to go to St. Louis. 
Very few of our lawyers ever appear before the circuit court of appeals. 
Like in your area, lawyers from St. Louis, Kansas City or some other 
place are retained. It seems to me that would be a tremendously 
expensive thing, for a stockman to appeal to the circuit court of 
appeals. 

Senator Barrerr. Our circuit court of appeals sits in Cheyenne, 
Wvo., so I am in a little different category from you two other Senators. 

Senator WeLker. I might say to the distinguished chairman—to 
go back to my friend Seth Burstedt and I served in the State senate 
with him and he is a very close friend of mine—Seth Burstedt and 
John Noh might well be able to go to San Francisco to perfect their 
appeals; but 99% percent of the users in Idaho would not be able to go 
down there because of the expense involved. 

As the junior Senator from North Dakota has indicated, the expense 
would be terrific in his State as well as mine. 

The CHarrmMan. The testimony of John Noh will be found on page 
113 of the hearings which were held last fall and of Mr. Burstedt on 
page 144 in case the Senator wants to read them. 

Senator ELLENDER. Mr. Chairman, for the record I wonder if the 
witness could give us a thumbnail description of how violations and 
breaches of contracts are now handled? How does it differ from what 
you have provided in the bill? 

Mr. Mynart. In the present procedure, in the event some action is 
taken to reduce the number of permitted livestock, that action being 
taken by the district ranger, the permittee may appeal to the super- 
visor; from the supervisor to the regional forester; from the regional 
forester to the Chief; and then from the Chief to the Secretary. 
When he appeals from the Chief to the Secretary, he may ask for a 
review by an advisory board of appeals. Under present procedure 
that advisory board of appeals consists of five employees of the 
Department, none of whom are connected with the Forest Service. 
Then the Secretary renders his decision, taking into consideration the 
advice of the appeals board. 

Senator ELLENDER. The appeals board has no jurisdiction as to 
determining the issue? It simply goes into the facts and makes 
recommendations? 

Mr. Mynarr. That is right; yes, sir. This bill would set a new 
pattern at the time the appeal reached the Chief of the Forest Service. 
At that time if a permittee wanted the views of an advisory board, 
the Secretary would appoint one member of the advisory board. The 
permittee would appoint one member, and then the two members 
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would appoint a third. Those three persons would consider the appeal 
and give their advice to the Secretary. 

Senator WELKER. Which is not binding. 

Mr. Mynarr. Which is not binding; no, sir. Now, if the person 
who appealed was still dissatisfied, he could ask for a formal hearing 
and then we would go 

Senator ELLENDER. You mean before the Secretary or anybody 
he designates? 

Mr. Mynatr. Yes, sir. Then we would go into the formalities of 
the hearing, the record having to be made at that time, which would 
be presented to the court of appeals. 

Senator ScHOEPPEL. The hearing would be held in the State where 
the transaction arose. 

Senator ELLENDER. What would be the objection to following the 
suggestion made by Senator Welker, if the body is still not satisfied, 
the on the matter could be adjudic ated by the district judge of the dis- 
trict wherein the individual resides? What would be the objec tion if 
the individual is not satisfied and wants to take that chance? 

Mr. Mynarr. I would answer that first as I have before, which is 
not the complete answer by any means, that the traditional method 
has been to put this type of review in the court of appeals rather than 
the district court. 


Senator E._tenper. I understand that. Sut why not give the 
person who enters into the contract the right to air his differences 
before the court, if he so chooses? He does not have to do it. I ean 


well understand the problem that 90 percent of the cases, or maybe 
more than that, would be adjudicated upon in the manner in which 
you have just stated. But I cannot for the life of me see, without 
further evidence, why there would be any objections whatever to 
permitting the lessee to proceed to a district court if he so chooses. 

Mr. Mynarr. In this case, the permittee, if he is dissatisfied with 
this second hearing, the formal hearing, can have his right of appeal 
to the court of appeals and he does not have to go, Senator, as | 
understand it, to San Francisco or any place. He can write a letter 
and appeal this 

Senator ELLENDER. What would go to the court of appeals? Would 
it be the facts that were deve lope “| before the Secretary? 

Mr. Mynart. Yes, sir. 

Senator ELLENDER. And the judg res would not have any body te stify 
before them. They would have to depend on a case that was hai idle d 
by people who are not lawyers. The Secret: rp would not have to be 
a lawyer. The foresters would not have to be lawyers. And they 
would have to depend upon that kind of data upon which to act. It 
is not like regular court ae adings where you can object to the intro- 
duction of certain testimony if you so desire. Ti would be a regular 
court procedure; but in this case, as I understand it, the appeal would 
be direct from the Secretary to the circuit court of appeals without 
the court of appeals or any judge being permitted to hear any of the 
evidence. 

Mr. Mynarr. Senator, the formal hearings would be conducted by 
a hearing examiner, in accordance with the rules of evidence. 

Senator We.xker. I have had a little experience with those people, 
too. 
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Mr. Mynarr. Another point on the question of the court of appeals, 
it would not be confined to the record made by the Secretary. If the 
court felt that additional evidence should be obtained, it could remand 
the case to the Secretary and request that additional evidence be taken. 

Senator WeLker. Of course you are missing the entire boat there. 
We are assuming ways of perfecting the appeal. Under this sug- 
gestion the Secretary of Agriculture has just as much judicial authority 
as the sitting judicial judge i in the judicial court of Idaho. 

Senator ELLENDER. You are cre: ating a new court here. 

Senator WELKER. Yes, you are creating a new court. You try 
the record on appeal by the record perfected before this man who is 
not in the court. I just cannot understand why the objection goes 
to the fact that the district judge who lives in that area should not 
pass upon the injunctive relief afforded under this bill. 

Senator ELLeENpER. May I inquire as to the number of cases in 
which there is a difference of views between the lessees and the 
Governments? Are they frequent? 

The Cuarrman. Senator Ellender, we have here this morning Mr. 
Loos, the Solicitor for the Department of Agriculture. Can you 
throw light on this procedural argument, Mr. Loos? 

Mr. Loos. Mr. Chairman, if I may, I would like to say a word 
about this appellate procedure. First, answering Senator Ellender’s 
last question, from 1920 to 1952 there were 84,050 decisions. Of that 
number, there were appeals from the ranger to the supervisor totaling 
1,195. That is the number of appeals out of 84,000. 

Senator ELLENDER. How many to the Secretary? 

Mr. Loos. From the Chief of the Forest Service to the Secretary 
of Agriculture, there were 83. 

Senator ELLenpER. Eighty-three in 32 years? 

Mr. Loos. Yes, sir. 

Senator ELLENDER. Why would it not be just to give those 83 the 
authority, if they wanted it, to go to 

Mr. Loos. To go to the district court? 

Senator ELLenpER. Yes, and have a trial de novo if he is not 
satisfied. 

Mr. Loos. That is a possible method. The thinking behind this 
and it applies not only to this bill but to many appellate procedures 
in other departments as well as the Department of Agriculture, and 
also to the appellate procedure from decisions under other laws in the 
Department of Agriculture such as the Marketing Agreements Act, 
there are two types of appeal. One is to go from the final decision of 
the administrative officer to the district court and have a trial de 
novo. You can have a trial de novo much easier in a district court 
than you can in a court of appeals. The other method is to go from 
the final decision of the administrative officer, where there has been 
ample opportunity for administrative review, directly to the court of 
appeals on the record before the administrative review officer. 

The difference between the two methods and the choice of methods 
depends largely on the type of procedure. If it is the kind of a pro- 
ceeding where it is important to hear witnesses and observe their 
demeanor and so on, as the courts say in reviewing cases from a district 
judge, if it is the hind of a factual issue involved where it is important 
to see the witnesses and hear them directly, then the best type of 
procedure is direct to the district court with a trial de novo. 
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But where it is largely a matter of facts that can be determined on a 
record without controversy as to the truth or falsity of particular 
witnesses, and it seems to me that is the type of evidence that would 
be involved here, it would not be a question as to whether some 
witness was te ling the truth and some other witness not telling the 
truth. These facts can be pretty well developed as arithmetical 
facts. When you have that kind of a record, then it seems that the 
best procedure, and experience has indicated that, is to go up on the 
record before the reviewing administrative officer direct to the court 
of appeals. 

It usually proves true that when a litigant is sufficiently interested 
and sufficiently determined in his case to go to the district court, he 
generally—if he is decided against in the district court—goes on up 
to the court of appeals. Also if the Government official is sufficie ntly 
determined by the time they get that far—and there usually is 
pretty much determination on both sides—he would appeal from a 
district court. 

So generally you find that when you have appeals to the district 
court with a trial de novo, that decision, whichever way it goes, 
generally is appealed on up to the court of appeals. So it has been 
found in this kind of proceedings. This method proposed in this bill 
is the administrative review procedure, for example, for Federal 
Trade Commission orders. It has been found generally if you go 
directly to the circuit court of appeals, you decide it in 1 suit rather 
than in 2. All there is involved in taking the appeal to the circuit court 
of appeals in a case of this kind is mailing a notice of appeal to the 
clerk of the cireuit court. He would not have to go to San Francisco. 

Senator We.tker. That is based on a trial taken by a nonjudicial 
tribunal. 

Mr. Loos. Yes, sir. Then the record is certified to the clerk of the 
circuit court of appeals, and the court will set that down for hearing. 
In most of these circuit courts—I do not know what the practice is 
in the ninth circuit—but most of the circuit courts of appeal hold 
hearings throughout their circuit. They do not confine their hear- 
ings necessarily to one point in the circuit. I am sure the Circuit 
Court of Appe als for the Ninth Circuit sits in Los Angeles as well as 
in San Francisco, and I imagine they sit in other portions of the cir- 
cuit. I do not know whether the »y sit in Idaho. 

Senator WELKER. Since I have been practicing, I suppose they have 
sat in Boise, Idaho, at least 3 times in 25 years. 

Mr. Loos. That may be because they do not have many cases there. 

Senator WELKER. I will differ with you on that. We have some 
lawsuits, but the people cannot afford to go down there to San Fran- 

cisco. Is it your conclusion that the circuit court of appeals would 
try this thing de novo or ask additional evidence? 

Mr. Loos. The circuit court, when it gets jurisdiction, has the 
authority to ask for additional evidence. 

Senator WetkeEr. Is it not the appellate procedure that when a 
question of fact is resolved against the litigant, the appellate court 
does not inquire into the question of fact? 

Mr. Loos. That is true, Senator. It all depends on what the 
statute says as to the scope of the appeal procedure. 

If the court determines that the decision of the Secretary under section 7 is 
arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with 
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law, it shall remand such proceedings to the Secretary with directions me 
That is the scope of the review. ‘Otherwise not in accordance with law’’ is 
pretty broad. 

Senator We.tker. Let us go over those again. “Arbitrary, capri- 
cious” and what? 

Mr. Loos (reading): 

Arbitrary, capricious, an abuse of discretion, or otherwise not in accordance 
with law. 

Senator Wrerker. You as an eminent attorney know how difficult 
it is to reverse any appellate procedure on the question of whether or 
not the trial examiner or the trial court abused its dise retion. 

Mr. Loos. If you will strike that adjective “eminent” I will answer 
you by saying I know it is difficult to reverse on a factual issue where 
the decision of the lower court or of an administrative review authority 
is against, or has been made on, that factual issue. However, it is 
not always impossible. I am sure that in appeals direct from an 
administrative review authority, instead of from a district judge, for 
example, there is more of a w illngness on the part of the court to review 
a decision on a factual issue by an administrative tribunal than there 
is where it is a decision by a district judge because of the feeling that 
the administrative review officer is not likely to be as well qualified 
to weigh evidence and make determinations of fact as would a district 
judge. 

Senator Werxker. I can only say to the Solicitor this, that due to 
the workload in the ninth circuit, as an attorney I would venture to 
say that that circuit court of appe als would not disrupt the discre- 
tionary power of the administrative officer who had made that deci- 
sion. We all want to do justice to these users. We want to have 
harmony. I want to know what is wrong with going back to the 
simple garden variety of justice we have all practiced. Why we 
cannot take our grievance to the district judge who is appointed for 
life, knows that situation, knows the area, why we cannot try it 
there; and then if the Government is dissatisfied, they certainly can 
appeal and they have a lot more money than 98 percent of the users 
or permits that I represent. 

Mr. Loos. There would be nothing wrong, Senator, with a pro- 
cedure of that kind. As I stated in the opening of my remarks, there 
are those 2 different types of administrative procedural review; or I 
should say those 2 types of judicial review of administrative procedure 
decisions. It does seem, however, to me that the one specified in 
this bill is preferable to the review by the district court for the reason, 
first, that this is the kind of a record that can be developed and 
should not be necessary to have the judicial reviewing judges hear the 
witnesses to determine the accuracy of the findings; and second, it 
avoids a double review because ordinarily if you go first to the district 
court, you are going to have to go finally to the court of appeals 
anyway. And third, it seems to me it is not going to cost the litigant 
nearly as much to have a review before the circuit court of appeals 
on a record already developed before the administrative review 
officials as it would to go before the district judge on a trial de novo 
where he has the expenses of introducing evidence all over again. 

Senator WELKER. I have to differ with you there. As I have said 
before, this huge distance that has to be traveled from my State to 
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San Francisco where the ninth circuit court presides and which is 
the domicile of the court, it would seem to me, would just be unfair 
. all sides here. After all, the Federal district judge is an able man, 

r he would not have that position. He tries every sort of lawsuit 
in the world except a complaint such as this, other than an appeal 
from some administrative office. 

I cannot go along with the fact that the little pe ople of Idaho—l 
am not talking about the big man who is worth 2 or 3 million dollars, 
who can appeal to any court in the land, but about the little man who 
is cut out of say 40 head of his permit—how in the world can he afford 
to go to San Francisco and hire counsel, when right within 60 or 100 
miles he has a court, presided over by an able judge—perhaps of 
opposite political faith but I have often said he is one of the greatest 
judges in America, and | have worked with him many, many times. 
He can try that matter there, and certainly Agriculture should not 
complain. I know good and well that it Cae save the Senators a 
lot of headaches if I could tell my people who come to me and say 
they are being abused, “All right, you have relief. Go to the court 
sitting in Boise, Idaho.” If Il had to tell them they had to appeal to 
San Francisco, I just fear the results. 

Mr. Loos. Senator, either method, of course, is an appropriate 
method. It is for Congress to decide which it should be. 

Senator WeLker. Thank you. I appreciate that. 

The CHatrMAN. I am sure the committee members will take this 
discussion into consideration. 

Senator ScnoepPeL. Mr. Chairman, I would like to ask one ques- 
tion, if the Senator from Idaho is through. On page 2 of the bill at 
the bottom of the page on line 23 it says: 

To further promote and encourage the construction and maintenance of such 
range improvements, the Secretary shall provide rules and regulations for com- 
pensation to such privileged voters for the loss of vaiue of such improvements 
where such improvements shall have been authorized by the proper governmental 
agency, and where the loss was caused by subsequent governmental act, not 
caused by any unlawful act. 

Does this bill contemplate, on the part of the Department, an 
entirely new criterion of adjusting or compensating for those improve- 
ments that have heretofore been invoked? 

Mr. Mynatr. No, sir, it does not. 

The CuarrMan. I am going to ask Mr. McArdle to answer that. 

Mr. McArptz. It does not contemplate an entirely new kind of 
action; but whereas under the present authority the Secretary may 
reimburse the owner for loss or improvements not due to any action 
by him, this bill directs the Secretary to reimburse hin. 

“Senator ScooxrpreL. Do you think this method of handling that 
would be more expeditious than the old procedure, should the Secre- 
tary be given this additional authority? 

Mr. McArpts. I do not know that it would speed it up any, but 
we believe that it would give greater assurance, if it required that he 
be reimbursed rather than merely to state “the Secretary shall have 
the authority.”” I do not know that this directive would speed it up 
any more than the other procedure. I believe there would be verv 
little difference in the time consumed. 

The significant thing is it directs the Secretary. 
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Senator Tuyn. Mr. Chairman, the reason for this specific language 
is that it does direct the Secretary. It leaves no question in the mind 
of the user of the range at the present time that if he sees it would be 
highly beneficial to try to develop either a desirable spring watering 
area or to develop some other improvement on the range, should some 
unforeseen thing happen where he would not have use of it or could 
not continue to use that range, then it would be up to the Secretary 
to settle for whatever unused benefits there were remaining in that 
improvement. It might bring about a better improvement of the 
range from the standpoint of watering or fencing or whatever it might 
be, or even that of a road or clearing off some of the obnoxious brush 
that was stealing the range grass. If the user were to spend all this 
money and then if he should die and his estate did not see fit to carry 
on, there would be this compensation to the estate for the money spent 
in their improvement. Am I right in that thinking? 

The CHarrMan. One thing to remember, Senator Thye, he has to 
have an agreement with the Forest Service in the first place before he 
starts making these improvements. He cannot just say, “I think 
this will be a good thing,” and then go on and do it and require the 
Forest Service to reimburse him. 

Senator Ture. It is true, however, that he may have the agreement 
and then he may die and the family may not wish to continue; as they 
try to liquidate and dispose of their properties, unless there were some 
specific language in the act the Secretary might just disregard the 
plea of the estate and proceed to let the range out to somebody else, 
and the estate would not get any of that benefit. So the man is 
thinking about the assurance to his family before he proceeds to go 
out and make these expenditures on the range. 

It seems to me this is desirable because you can get a range improve- 
ment that you otherwise would not get unless the family or the man 
knew positively that there was some recourse there for his estate if 
anything happened to him. 

Mr. McArpue. Under the provisions of this bill, Senator, the 
Department could not grant a new permit for that same area until 
the new permittee had reimbursed the former permittee for his 
improvements. 

Senator Tuyr. There is many an improvement that might be 
brought about under this positive assurance that would not come if 
it was just left to the discretion of the Department or if the procedure 
is indefinite. 

Mr. McArpue. We feel that is so. 

Senator ELLenperR. Who settles the difference between what may 
be asked by the new permittee and the one who is about to—— 

Mr. Mynarr. The Secretary. 

Senator ELLENpER. Can you envision a period of time during which 
they may not get together and the Government would suffer losses 
from rentals? 

Mr. McArpte. That is possible, Senator Ellender, but my own 
judgment is that it is not probable. 

Senator ELtenper. It has not happened too much in the past? 

Mr. McArpte. No, it has not happened; no, sir. In fact, we have 
not had this requirement in the past. This is new. 

The Cuarrman. Mr. McArdle, I made mention of the fact that 
certain amendments had been made to this bill and they were incor- 
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porated in a committee print in accordance with suggestions which the 
committee received at the hearings held in the West in September. 
I assume that you have seen a copy or have a copy of this committee 
print of January 9 which contains these amendments. The com- 
mittee would appreciate having your views on these amendments at 
this time. Mr. McArdle will discuss the amendments which are 
incorporated in the committee print of January 9. 

Senator ExnenpEr. Mr. Chairman, before Mr. McArdle proceeds 
to do that, I wonder if he would tell us in as few words as he can how 
the procedure differs from what now prevails. What additional 
authority are you given under this bill that you do not now have? 

Mr. McArpb.e. The committee report, Senator Ellender 

Senator ELLEeNpDER. | want it for the record. 

Mr. McArpbte. The Department’s report on this bill went into 
that, Senator Ellender, and I might briefly just run over that list 
again. It is in the record already, Senator, but I will be glad to run 
over it, if you like. 

Senator ELLENpER. I thought you could give us a thumbnail 
description of what it is. 

Mr. McArpte. On this matter of improvements which Senator 
Thye just brought up, our present authority enables us to reimburse 
the permittee for loss of improvements financed by him and not due 
to some fault of his own. But this proposed legislation requires that 
the Secretary do that. Furthermore, this new legislation would 
require the Secretary to make sure that the new permittee has reim- 
bursed the old permittee for such improvements where an exchange of 
permits is being made. 

Senator ELLENDER. Can you state instances under which the 
Government would be forced to reimburse the permittee for any 
improvements? 

Mr. McArpb.e. Yes. Let us assume that a portion of a range or 
even a whole grazing allotment were included in the site for a reservoir. 

Senator ELLENpDER. I see. It is only where it cannot be prevented. 

Mr. McArp.e. That is clearly not due to any fault of the permittee. 

Senator ELLENpDER. That would be, I presume, the primary reason. 
It would not be on account of anything that the permittee did. It 
would have to be something that he cannot stop. 

Mr. McArpue. It would have to be, as the Senator says, some 
government action he himself is not responsible for. The legislation 
before us would not be so different from present administrative policy. 
There would be no reductions in the number of stock grazed at the 
time a permit was transferred from one person to another solely on 
account of the transfer. 

Senator ELtenpeEr. You are spelling out in the law what your pro- 
cedure now is. 

Mr. McArpte. That is an administrative procedure adopted during 
the last year. 

Senator ELtenper. A bit ago I asked my good friend, Mr. Coke, 
what would be the additional cost to the Government in the admini- 
stration of his bill if it were enacted compared to what the procedure 
now is. 

Mr. McArpte. I think, Senator Ellender, there would be no in- 
crease. 
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Senator ELLENDER. What do you mean by substantial? Senator 
Thye and I are both on the Appropriations Committee and we soon 
learn that every bill that is enacted by Congress has some little gadget 
to get more money, more funds. I am sure that if some of us knew 
more about the bills enacted that entailed the expenditure of huge 
sums, we might not be so liberal in our votes. 

Mr. McArpue. I will reword that, Senator Ellender, and say I 
believe the cost under the new procedure would be about the same as 
it is at present, with one main exception, and that is that if great use 
were made of the appeal procedure—if everyone appealed everything 
under any circumstances—I have no idea what it would cost the 
Government. It would be very expensive. 

Senator ELLENDER. Who pays for that appeal in case of loss? In 
case an appellant loses, who pays the cost of that—the Government 
or the appellant? 

Mr. McArpue. My understanding is that it is the Government. 
The Federal Government pays the costs either way. 

Senator ELLeNpDER. We could stop that by simply stating that the 
appellant, as the court procedures now provide, shall pay the cost. 

Senator WELKER. The loser pays the cost. 

Mr. McArp.e. I was talking about not the court procedure but the 
administrative appeal procedure. I thought that was Senator Ellen- 
der’s question. 

Senator ELLENDER. The cost is what I was interested in, and you 
mentioned that as an additional item. 

Mr. McArpur. Then I will have to refer that question to Mr. 
Mynatt. 

Mr. Mynarr. The expense of conducting various hearings up to the 
time the case goes to the court under the terms of this bill is clearly on 
the Government. 

Senator TuHyr. Mr. Chairman, may I impose upon Senator Ellen- 
der’s time in order that I get this clear in my own thinking? In the 
event there is a difference of opinion and you proceed, as the Depart- 
ment or the Secretary, to hold a hearing, there is no expense involved 
such as you would have in a court room. That hearing is conducted, 
and then you determine if there is a grievance, and the man disagrees 
with you and you are compelled to go to court. Then you get into 
what is a normal court expense. 

While you are in the process of hearings before the Department, 
there is nothing as a legal charge imposed against the man, even though 
he loses. The man may have to pay for his attorneys representing 
him, but even though he may not win his case, he does not have to pay 
for the expense that the Department is put to by having their solicitors 
and their departmental executives out there. 

Mr. Mynarr. That is correct, sir. 

Senator Tuyz. When you go into court, if you cannot agree at 
your own level of hearing and you go to court, then if the man fails 
and loses in court he must suffer the court expenses imposed against 
him as the court procedure. 

Senator ELLENDER. That is provided in this bill. As I understood 
from the testimony, there is no appeal at present. It is all decided by 
the departmental procedure. Is that right? 

Mr. Mynarr. At present? 

Senator ELLENDER. Yes. 
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Mr. Mynarr. At present there is no statutory appeal. 

Senator ELLENDER. So there is no appeal whatever. 

Senator Toys. I am not an attorney and therefore this may be 
above me, but at the present time if the Department and the user 
cannot arrive at an agreement, he has no other course. He has to 
accept what the Department finally says and that is that, period. 
Is that it? I mean as of now. If the Department says you cannot 
run a certain number of cattle on a range and the user says, ‘‘Well, I 
am going to; I have a lease with you,”’ and you get into a conflict. 
You finally rule that he has no recourse after you have ruled that he 
cannot use the range as he wishes. 

Mr. Mywnarr. Senator, there have been instances in which officers 
of the Government have been enjoined from carrying out an order 
where the court deemed that their action was arbitrary or capricious. 

Senator THyr. Then, in other words, he could take you to court 
under the old act? 

Mr. Mynarr. He could if he were able to show those facts, yes, sir. 

Senator Tuyr. He would have to plead to the court, and the court 
would either throw his plea out or would require you to come and 
give reasons why this man’s plea should not be heard. So this bill 
clarifies it, making it more certain where he goes. I am like Senator 
Welker. I do not believe a man should be asked to leave his com- 
munity and go some great distance to stay in a hotel that is pretty 
expensive, in order to plead his case. I believe the man should have 
a right to go to the Federal court in his district and plead his case. 
A Federal judge would not be sympathetic to the native or the local 
community surroundings and the individual. He would rule strictly 
on the basis of the merit of the question. 1 want to keep this at home 
just as much as 1 can because you and I have gotten accustomed to 
traveling around, but the average man has not. 

Senator ELLENpDER. As to costs, you say it is possible that the fact 
we are now writing into the law the right of appeal to the circuit 
court, there is no telling what it will cost the Government. Do you 
say that in the act the costs of appeal, if the appellant loses, would be 
borne by him or by the Government? 

Mr. Mynart. In the circuit court, by him; but up to the time it 
gets to the circuit court, by the Government. 

Senator ELLENDER. That is the procedure now you have just said. 
In other words, as ] understand it, your procedure up to the circuit 
court is not much different from what it now is. You are simply 
spelling out in this law what you have been doing. Up to now you 
say that any costs whatever are borne by the Government now. Is 
that right? 

Mr. Mywnarrt. Senator, the proceeding now is informal. In many 
of those hearings there is not a written record. Folks sit around the 
table and discuss their problems, and most of them are settled in that 
manner. 

Senator WeLker. Many of them are settled right there on the field. 

Mr. Mynarr. That is right; yes, sir. 

Senator WeLker. That is a wholesome thing, too. 

Mr. Mynarr. Here, though, the added expense would come from 
the fact that this bill would require a formal hearing. A foimal record 
would have to be taken, a stenographic record. 
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Senator ELLENDER. Why not make it so that he who asks for a 
formal hearing, if he loses, shall pay the cost just the same as you have 
in courts now? 

Senator We.ker. Then if he is reversed in the appellate courts, of 
course it goes back to you. 

Senator E,.uenper. Certainly. I would certainly suggest that, 
Mr. Chairman. 

Senator WeLkeErR. Senator, I want to do this for the record. Senator 
Thye brought it out quite clearly. I am going to try to get some 
statistics on the number of appeals from all kinds of cases that go from 
our district court in Boise, Idaho, to the circuit court of appeals. I 
am convinced that vou will find that your percentage is so low that it 
will astound you solely because of the expense involved. 

The Cuarrman. We will not take executive action on this until 
you have had time to get that in any way. 

Senator Weiker. Fine. I shall wire the clerk. 

(The information is as follows: ) 


NintH Crrcuir.—10-year total, by district 


Trials in district courts Appeals to 
ist Court of 

> ” Appeals, 
Civil Criminal Total Ninth Circuit 
Arizona 322 349 671 93 
California, northern 2, 071 1, 115 3, 186 711 
California, southern 2, 810 1, 755 4, 565 971 
Idaho 258 113 371 50) 
Montana 156 200 356 48 
Nevada 124 116 240 55 
Oregon 918 271 1, 189 222 
Washington, eastern -_. 351 160 511 120 
Washington, western 862 353 1,215 267 
Hawaii ? 163 92 255 116 
Alaska ? 2, 016 193 2, 209 148 
Guam? 43 52 95 15 
Grand total. 10, 094 4,769 14, 863 2, 816 


! Includes United States district court and Supreme Court of Hawaii 

2 Figures not compiled for Hawaii for fiscal years 1944 through 1948, inclusive, Alaska; 1944 through 1949, 
inclusive; and Guam, 1944 through 1950 inclusive. The district court for Guam was only established in 
the fiscal year 1951 


For the purpose of this table, a trial was defined as a contested proceeding (other than a hearing on a 
motion) before either court or jury, in which evidence was introduced and a final judgment sought. 


Mr. McArpue. [ have been trying to summarize briefly some of the 
differences brought out by this legislation from the present law, but 
since those are covered in the Department report and time is short, 
perhaps I should not go further with that. I would like to emphasize 
one point where it may be that there is some misunderstanding, or at 
least a lack of full understanding as to the appeals procedure. 

We have tried to the best of our ability to make an appeal from an 
administrative officer’s decision as simple, as easy, and as cheap as 
possible. In the first instance, the decision is made by the local 
district ranger. If the permittee does not agree then he may appeal 
to the forest supervisor. That is handled in a very informal fashion. 

The permittee is a man who lives in the local community. Both of 
the Government men, the ranger and the supervisor, live close at 
hand. Or the permittee may spend a 3-cent stamp and serve notice 
that he appeals. Or he may go around through one of the 800 local 
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grazing advisory boards to the supervisor. The supervisor is required 
to make a formal examination and report on that appeal. But if 
the pe rock ot does not like the supervisor’s decision, he may appeal 
to the regional forester, and there again that could cost him no more 
than a 3-cent stamp. 

The regional forester in most instances will send a man from his 
office to personally check on the ground so that it is not decided at a 
distance without some personal knowledge of the facts. If the per- 
mittee still feels he has not had a fair deal, he may appeal to the Chief 
of the Forest Service. 

Here I can testify from personal knowledge. In every instance 
that has come to my attention where the condition of the range is a 
point in issue, we have sent an investigator from my own staff to find 
out for himself and to report back directly to me what the situation 
may be. Then before I make my decision—and I can assure you 
that I read everything that is put before me, and sometimes those 
files are rather thick—if I feel that any item is missing, I will stop 
then and go back and get whatever I think is missing evidence, even 
if it means sending a man back again to the field. 

Finally, if he does not feel that my decision is reasonable, and he 
alone is the judge of that, the permittee may appeal to the Secretary. 
The Secretary under present procedure may, and usually does, refer 
this matter to a five-man board composed of employees of the De- 
partment, not employees of the Forest Service but of other agencies 
of the Department, and headed by a man from the Solicitor’s office 
That board of five men usually makes a trip to the field and conducts 
its own investigation and then reports back directly to the Secretary, 
not through me, and advises him what they think is a fair course of 
action. The Secretary then makes his decision, which in the present 
situation is final. 

The new procedure would change this existing procedure in the 
following way: It would leave it intact up to the point where the 
appeal is made to the Secretary. Then it would establish a 3-man 
board in lieu of the present 5-man board—the 3-man board to be 
selected, 1 man by the Secretary, 1 man by the permittee, and 
third man to be chosen by those 2. 

Senator Etuenper. All of this cost would be borne by the Govern- 
ment, irrespective of the decision made as to whether it is favorable 
to the permittee or not? 

Mr. McArpte. It is at present, Senator, and would be under the 
new procedure. My comment a moment ago had to do with the 
frequency with which recourse may be made to the three-people board 
and the new procedures set up for a formal hearing 

Senator ELLENDER. Would you be able to tell us how many of the 
decisions that reached you or the Secretary were reversed in favor of 
the permittee? 

Mr. McArpte. Yes, Senator. In this excerpt from my recent 
annual report, which Mr. Coke suggested the committee might want 
to see, on page 13 you will see that the rangers in the past 32 years 
made 84,000 decisions affecting numbers of livestock or seasons of use, 
which is the matter most often on appeal. 

Senator ELLeNpER. I notice on page 13 that 83 were appealed and 
7 reversed. 

Mr. McArpte. That is correct for appeals to the Secretary 
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FP Senator WELKER. That is from 1920 until 1952. Mr. Chairman, if 
the Senator “ vield, I might call your attention to the years 1940 
until 1952, years, I think, when this problem became of more 


significance to ‘the Department. T’'rom 1941 until 1945 there were 4 
appeals from the Chief of the Forest Service to the Secretary of 
Agriculture, 4 appeals in 1941 to 1945 from the Chief, Mr. McArdle 
he was not there then, but the Chief—to the Secretary. None were 
reversed. From 1946 to 1950 there were 31 appeals and 3 were 
reversed. In 1951 there was 1 appeal and 1 was reversed. In 1952 
there was 1 appeal and 1 was reversed. 

To my way of thinking, the reason why there were no more appeals 
in fact, the record was already made up in appeal, and I think these 
rangers and these supervisors have been doing a good job and a fine 
job; they settled a lot of these things right in the field by sitting down 
and talking over the matter. But it is my firm conclusion that the 
small majority of appeals from the Chief to the Secretary is because 
of the expense involved and the fact that the record would not be 
comple te. 

At least if one of my users came in and asked for an appeal on such 
a record, I would advise him to quit, I believe. 

Mr. McArpug. Senator, from my brief experience in this job and 
indirect experience in the 8 years before that, it was not necessary for 
the permittee who wanted to appeal from the decision of the Chief to 
personally make a trip to Washington to hire a legal counsel, to hire 
a range consultant, or to do anything but write a letter saying he was 
appealing. 

Senator Wetker. I have had some experience on that writing 
letters, too, but I never had very much success. 

Mr. McArpuez. I can assure you that where any permittee who is 
dissatisfied and appeals to me, I will make my own investigation. It 
will not be decided in advance. My experience has been that my 
predecessor, Mr. Watts, exercised great care. I think he adopted 
somewhat the same procedure that I do of giving the permittee always 
the benefit of the doubt. 

Senator E.nenper. Mr. McArdle, you have given us one source of 
possible increasing expense. Now, what other sources can you point 
out to us wherein this bill may cost more for administration or may 
cost the Government more? 

Mr. McArpue. Conceivably it might cost a little more for reim- 
bursing owners for improvements and for making the grazing fee 
study required in section 5. At present those improvements are put 
in on the range in Federal lands in two ways. The permittee may 
finance them or the Government pays for them directly by appropria- 
tions from the Congress. Under the provisions of this bill if the 
owner who put in improvements at his expense lost the use out of 
them as the result of Government action then the Government would 
reimburse him for their reasonable value. So that would have to come 
out of present appropriations. I do not know that there would be 
any particular increase in appropriations. They would have to be 
taken out of existing appropriations. 

Senator ELLENDER. Section 2: 

The Secretary is authorized to promote and encourage the construction and 
maintenance of fences, range-water facilities. 
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How is that done? By putting up the money and doing it for them? 

Mr. McArpte. I think, Senator Ellender, that Senator Thye 
covered that very well when he pointed out that if the man using the 
public range felt he would be reimbursed for improvements that he 
lost through no fault of his own, it would encourage him to spend 
some of his own money to build fences or to develop water, to do some 
reseeding, or some of the other things that are needed. 

Senator WELKER. That would be good livestock practice. 

Mr. McArpte. It would be good business for him and for the 
Government. 

Senator Tuyr. But I think Senator Ellender’s question is to this 
extent. Providing the Secretary, through you men in the field, saw 
fit to improve that range, where would you get your money to make 
that improvement? Where would you get your money? 

Mr. McArpuie. Our money for that purpose comes from direct 
appropri utions by Congress for that specific purpose. 

Senator Ture. In other words, we would have to come in here as an 
Appropriations Committee and listen to you, and you would say 
that there are 1,000 acres out here of which this brush has just abso- 
lutely taken possession and it is cutting the grazing down to about 25 
percent of what that area would normally graze if the brush were not 
there. You would ask = an appropriation to permit you to go out 
there and drain it off to smash it off—when I say smash, the 
regular hammer-mill Mocrd or whatever you had to do in order to 
rid that area and get it reseeded. If we then authorized you to go in 
there and do it, you would do it. Otherwise you have no other funds; 
have you? 

Mr. McArpte. That is right. That comes before you, Senator, 
at the time of the appropriations hearings as a specific item. You 
can take it up, that particular item, by itself 

Senator Toye. You have no other funds. You do not control any 
revenues that you could go back and put a certain percent of that 
revenue back in the improvement? 

Mr. McArpue. Not to my knowledge; no, sir 

Senator Tuyr. The only reason I plead for this cost here is because 
I have known ranchers to say, “Il would go out there and | would tr 
to improve this because if | could run 3 head of cattle on that area 
rather than 1, | would be money ahead. But I cannot go out there 
and spend $1,000 or $2,000 improving that range when I may die 
and my estate would not get a penny out of what 1 have invested 
there.” 

Therefore it is a standstill propositio yn and all the time this brush 
is spreading to a wider area or becoming more dense and constantly 
crowding the cattle off the area or ¢ rowding the sheep off the area. 

Senator WeLker. Mr. Chairman, may | interrupt my distinguished 
colleague. I am sure the Chief will agree with me that the improve 
ment of the range so that we can have greater carrying capacity will 
bring a greater revenue to the Federal Government. Am I correct? 

Mr. McArp.e. Correct, sir. 

Senator Wetker. Mr. Chairman, may I be excused because we 
have a conference of Western Senators at 12? 

The CHarrMan. The Chair would like to point out that we have 
witnesses present from Wyoming, Nevada, and Colorado. We have 
not heard a discussion of the bill yet by Mr. McArdle. We had set 
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aside this forenoon and tomorrow forenoon to hear the witnesses. 
Most of the witnesses to be heard tomorrow are from Washington, 
D. C., and can be heard at any time. But the Chair thinks that to- 
morrow, at least, we ought to hear these witnesses who have come a 
couple of thousand miles to get here. 

The time of the committee has been pretty closely budgeted over 
the next two weeks, and it seems to me that while we have not heard 
all that the officials of the Forest Service have to say, we ought to 
hear from Mr. Mockler, of the American National Cattlemen’s Asso- 
ciation; Mr. Metealf, of the National Wool Grower’s Association: 
Mr. Carpenter of the Stockmen’s Grazing Committee; and Mr. 
Wright from Nevada tomorrow. Then later on we can find time 
when we can hear the rest of these people. 

Senator WeL_ker. Mr. Chairman, is it possible for us to hear some 
of these witnesses this afternoon? 

The CHarrMANn. It is possible so far as I am concerned, if we can 
get consent from the Senate to sit this afternoon. 

Senator Tuyr. There is no session. 

The CHarrMAN. Good. 

Senator WeLker. I will be delighted to be here. 

The CHairMAN. Then we will reconvene here at 2 o’clock. 

(Thereupon, at 12:05 p. m., a recess was taken until 2 p. m. of the 
same day.) 

\FTERNOON SESSION 


The committee reconvened at 2 p. m., upon the expiration of the 
recess, 

The CHarRMAN. The committee will come to order. 

Before calling on Mr. McArdle, the Chair wants to announce that 
we have some statements of position on this bill from different groups 
of people which will be inserted in the record. We do not have them 
at the present time because they are in process of being acknowledged 
in our inner office. However, I do have two communications regard- 
ing this bill, one from James Patton, president of the Farmers Union, 
opposing it; and one from George Riley, national legislative committee 
of the American Federation of Labor, approving it. 

These will be inserted in the record at this point. 

(The documents referred to are as follows:) 

NATIONAL we RS UNION, 
Washington, D. C., January 20, 1954. 
Hon. Georce D. AIKEN, 


Chairman, Senate Committee on Agriculture and Forestry, 
Senate Office Building, Washington, D. C. 
Dear Senator ArKEN: As one who grew up as a boy on our Western ranges, 
I regret that I shall be unable to appear personally at the hearing of your com- 
mittee on 8. 2548, which would change the rules and procedures governing the 
administration of grazing lands of the national forests. Iam gratified that further 
consideration of the Barrett-D’ Ewart bi!l has been set aside. However, I am dis- 
appointed to hear that S. 2548, rather than the grazing bill you introduced last 


veal to be the subject of your hearings I wish to commend the bill you 
introduced earlier The bill vou now have under consideration, 8. 2548, does not, 
in my opinion, protect sufficiently the general public interest in that part of tl 
public domain that is administered by the Forest Service I must, therefore, 
ul ' ir committee to rele S. 2548 in the present form 


S. 2548 has several serious defects 
1. The bill would permit, and in practice encourage, an accelerating monopoli 


zation of publicly owne d gre uzing lands by industrial type cattle anda sheep enter 
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prises by tactically abolishing the present limitation upon the number of head one 
person or corporation can graze. 

2. The bill gives a special privileged position to one range use, grazing, over all 
other uses, including the most important—watershed protection. 

3. Local control and management of the range by national forest advisory 
committees composed of neighbors is replaced by a new appeal procedure that would 
remove consideration of local problems to a city many hundreds of miles distant, 
the nearest, in most cases, being San Francisco, Calif. 

t. S. 2548 sets up a special type of privileged property rights to present holders 
of national forest grazing permits on publicly owned land which, since the days 
of Gifford Pinchot and Theodore Roosevelt, have been set aside to be used and 
administered for the best interests of all the people 

5. The appeals board procedures in the bill largely overlook the direct interest 
in public-range management of domestic and industrial water and waterpower 
users, farmers in irrigated sections, and of tourists and other recreational users 
and the local businesses that have been set up to serve tl 

6. The ability of the Secretary of Agriculture to administer publicly owned 
grazing lands in the general public interest is severely circumscribed and restricted 

I invite the attention of your committee to the provisions of 8S. 1509 introduced 
by Senator Aiken and H. R. 6081 introduced by Congressman Metcalf. In my 
opinion, the principles incorporated in these bills are more fully 
interests than are the provisions of 5. 2548 

I request that this letter be incorporated in the record of your hearings. 

Sincerely, 


m 





+} 
l Ui 


1 the public 


JAMES G PATTON, 
P eside nt, Vattona Fa mers Union 


STATEMENT FiLtep By GrorGE D. Ritey, NatTronat LEGISLATIVE COMMITTEE, 
AMERICAN FEDERATION OF LABOR 


I add endorsement of 5S. 2548 as a bill which will regularize present practices 
and further accent the lack of need for approval of 8S. 1491 and H. R. 4023 which, 
at least for the present, appear to be dormant in the two Committees on Interior 
and Insular Affairs. 

S. 2548 provides ample safeguards for appeal from administrative action and 
for judicial review, thereby furnishing channels for complete petition from begin- 
ning toend. In section 12 of the bill is the clear declaration of the intent and pur- 
poses of the measure, given as follows 

“It is hereby declared to be the policy of the Congress that the Secretary, in 
“arrving out the provisions of this act, shall give full consideration to the safe- 
guarding of all resources and uses made of these lands, including grazing, mining, 
recreation, timber production, watershed conservation, and wildlife.’’ 

I believe that this section is self-sufficient for the position taken by the Americar 
Federation of Labor. 

We hope 8. 2543 is approved and enacted. 


The Cuarrman. Mr. McArdle, this morning the Chair inquired of 
vou if you had an opportunity to examine a committee print of S. 2548, 
which contains certain suggested amendments to the bill. These 
amendments were proposed by apparently very much interested 
citizens at the hearings which we had in the West and we have pre- 
pared this print, including those proposed amendments which it 


appears have considerable merit. A copy of the committee print will 


be inserted in the record at this point. 


[oO 1e | ‘ 
A BILL To facilitate the administra I {t! i ‘ 
the Seeretary of Agriculture I th i 1 
tabilize the livestock industry dependent ther if 
Be it enacted by the Senate and House of Re pre Lives f the United State 
America in Congress assembled, That this Act shall app! the ational! forests 
flor o4 4 
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and lands administered by the Secretary of Agriculture (hereinafter called the Sec- 
retary) under title III of the Bankhead-Jones Farm Tenant Act #® the States of 
Atreertee Cttibetetet: Gerbepitebe Oe lttbie Ad estrtestt: ANeatete ttt Ae tiedte: Ape “beater 
ttt dosha beet om eettde dhe dott Mesrsttetoe sted Ue tite 

Sec. 2. (a) The Secretary ef Agriewttre thereineafter ented the Seerectary> is 
authorized to promote and encourage the construction and maintenance of fences, 
range water facilities, the undertaking of range reseeding and noxious plant control 
projects, and other such improvements, upon the Federal lands concerned to the 
maximum practicable extent by the holders of grazing privileges \s an incentive 
to make such improvements, the Secretary is authorized to enter into agreements 
with the holders of grazing privileges providing for the construction and mainte- 
of such a ments and the terms under which the increased grazi 
it result 1g from so much of such improvements as are undertaken at the 
se of suc ao lers will be made available to such holders: Provided, That in 
f loss is the result of the action of a Federal agency other than the Depart- 





, ; 1 , oa , —E . . 
ment f lgriculture or because the Federal lands are needed for or transferred or 


assigned to anothe governmental agency for administration such com] nensation shall 


paid ¥ such othe agency 

b) To further promote and encourage the construction and maintenance of 
such range improvements the Secretary shall provide by rules and regulations for 
compensation to such privilege holders for the loss of the value of such improve- 
ments, where such improvements shall have been authorized by the proper govern- 


mental agency and where such loss is caused by subsequent governmental action 
and is not caused by unlawful acts of the privilege holders 
c) No aia it shall be issued which shall entitle a permittee to the use of 


improvements constructed and owned by a prior permittee until either such prior 
permittee has received compensation from the Government in accordance with 
} 


ns of section 2 (b) or the applicant has paid to the prior permittee the 








the provisi 
reasonable value of such improvements to be determined under rules and regula- 


is of the Secretary 
Sec. 3. The Secretary shall provide by rules and regulations for the terms and 
conditions under which transfers of grazing privileges may be made. The Secre 


tary, at the time of transfer, shall not make anv reduction in the number of 
permitted livestock solely on the basis that the permit is being transferred. 

Sec. 4. Based upon the customary practices of the grazing privilege holders 
f each locality concerned, the Secretary shall maintain standards as to the kind 
and extent of lands, waters or ranch or range improvements or any combination 
thereof, commonly known as base properties, required as a qualification fo 
gra g privileges on the lands to which this Act applies. 
pe. 5. The Secretary is authorized and directed to conduct a comprehensive 
economic study for the purpose of obtaining information necessary to establish a 
method of determining grazing fees on the lands described in section 1 which 
will take into consideration all relevant facts and circumstances Within two 
after the date of enactment of this Act the Secretary shall submit in writing 
to the Committee on Agriculture of the House of Representatives and the Com- 
mittee on Agriculture and Forestry of the Senate his recommendations as a re 


of such study Pending the completion and submission of such study by the 


~ 





Secretary tog ther with his recommendations, existing methods of determining 
grazing fees and the presently established basis therefor shall remain in effect 

SEc. 6. (a Regulations of the Secretary applicable to grasine en any occupancy 
and use of lands described in the first section shall include provisions whereby ar 
action or decision of an officer of the Department with respect to ¢rasime uses 
such occupancy and use May, upon request of any person aggrieved by the action 
or decision, be reviewed. l niess a request for review 18 made in accordance with 
the provisions of such regulations, the action or decision shall be final. 

| Reviews by the Secretary of decisions of the Chief of the Forest Service 
er the Chief of the Sel Conservation Servier with respect to erasing uses such 
occupancy and use shall, upon written request to the Secretary, be referred bv 


j 
him to a board consisting of three members. One member of the board shall 


an employee of the Department of Agriculture, to be designated by the Secretary 
5 ney of the Department net Hreebred im the review; except the Forest 
1e second member shall be designated by the person requesting the 
review. The third member of the board shall be selected by the other two mem- 
bers to represent the general public, but such third member shall not be either an 
emplovee of the Federal or any State Government or directly connected with 
the Hyesteek tttedttad ee interest or interests concerned. Neither the first nor third 
member shall be a resident of the State in which the lands with respect to which 
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the matter in dispute arose are located. The members of the board shall receive 
such per diem and actual expenses as may be determined by the Secretary 
Hearings shall be held in the State in which the lands with respect to which the 
matter in dispute arose are located. The board shall consider the case on its 
merits and furnish its advice and recommendation to the Secretary 

(c) Upon the completion of the review, tl hi 1 
which shall affirm, modify, or reverse the action or decisior inder review The 
decision of the Secretary shall be final unless an appeal therefrom purs 
section 7 is taken within sixty days from the day on which the decisi 
announced. 

Sec. 7. (a) Any person who is aggrieved by a decision of the Secretary under 


1e secretary 











section 6 may appeal to the Secretary for a review de novo of the action or deci 
of the officer reviewed under section 6, or of such action or decision as modified o1 


reversed by the decision of the Secretary under such section, by filing a on 
therefor within sixty days from the day on which the d sion of e Secretary 
under such section is announced. The petition for ap shall be in such forr 

and contain such information and allegations as the tary, bv re itions 





shall prescribe. Upon the filing of a petition within the time prescribed in this 
} 
a 


subsection, the Secretary shall, in accordance with the petition, review de novo the 
action or decision of the officer reviewed under section 6, or such action o1 





as modified or reversed by the Secretary under such section A formal hearing 
shall be held, in accordance with regulations of the Secretary, in the State in which 
the lands with respect to which the matter in dispute arose are located Che 


Secretary shall render a decision affirming, modifying, or reversing 
decision reviewed under section 6, or such action or decision as modified or reversed 
by the Secretary under such section. The decision of the Secretary inder this 
section shall, except as provided in section 9, be final 

(b) For the purpose of any hearing provi led for in this section, the Secretary or 
his designated representative is authorized to, and at the request of the appellant 
shall, take the deposition of any person, and by subpena require any person to 
appear and testify, or to appear and produce documents, or both, at 








place, before the Secretary or his designated representative, or before the p I 
taking the deposition. The Secretary or his designate representative 1s also 
authorized to administer oaths or affirmations to suc itnesses Any deposition 
may be taken before any person designated by the Secretary or his designated 





representative and having power to administer oaths 
(c) Witnesses subpenaed under this section shall be paid the same fees and 
mileage as are paid witnesses in the district courts 


(d) In the case of contumacy by, or refi 
any person, the district court in which such person resides, transacts business, 





or is found shall upon application by the Secretary, have jurisdictior 
an order requiring such person to appear and give testimony, or to appear and 
produce documents or both, and any failure to obey such order of the court may 
be punished by such court as a contempt thereof 

Sec. 8. The United States Court of Appeals thir hose jurisdiction the 
formal hearirg required by section 7 (a) was held is sted with jurisdictic 
review any decision made under the provisions of section 7 (a) provided a peti 
for that purpose is filed within 60 days from the date the entry of such decisis 
Service of process in any such proceedings may be had upon the Secretary 
delivering to him a copy of the petition. Within the time prescribed by, and 
accordance with the requirements of, rules promulgated by the co: rt, unless the 
proceeding has been terminated on a motion to dismiss the petition, the Secretary 
shall file in the office of the clerk the record on re { luly certified, 
of the pleadings, evidence, and proceedings before the Secretary under sect ‘, 
or such portions thereof as such rules shall require to be included in such recor 





or such portions thereof as the petitioner and the Secretary 
of the court, shall agree upon in writing. 
Sec. 9. Petitions filed pursuant to section 8 of this Act, unless determined on 


a motion to dismiss the petition, shall be heard by the court upon the record of 
the pleadings, evidence adduced, and proceedings before the Secretary If the 


court determines that the decision of the Secretary under section 7 is arbitrary, 
capricious, an abuse of discretion, or otherwise not in accordance with law, it 
shall remand such proceedings to the Secretary with directions eithe 
such decision as the court shall determine to be in accordance wit 
to take such further proceedings as in its opinion the law requires. 


r 
h law, or (b) 
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Sec. 10. The pendency of proceedings instituted pursuant to section 7 or section 
8 of this Act shall not, unless specifically ordered by the Secretary or the court as 
the case may be, operate to stay or suspend the application of the decision involved. 

Sec. ll. Decisions and rulings by the Secretary with respect to srasing tte 
en the occupancy and use of the lands described in section 1 shall not be reviewed 
in any manner except as herein provided. Nothing in this Act shall be construed 
to restrict the authority of the Secretary in his discretion to limit or discontinue 
the greasing tse en occupancy and use of any such lands for the purpose of prevent- 
ing injury to such lands from greasing or to change the use of any such lands from 
grasing one use to any other authorized use, nor to authorize the review under 


sections 7, 8, or 9 of this Act of any action or decision with respect to the powers 


reserved to the Secretary in this section. Nor shall anything in this Act be con- 
strued to prevent or restrict any appropriate action with respect to any unauthorized 
use or occupancy of any such lands, nor to authorize the review under sections 7, 8, 


or 9 of this Act of any such action or decision with respect thereto. 

Sec. 12. It is hereby — ‘lared to be the policy of the Congress that the Secre- 
tary, in carrying out the provisions of this Act, shall give full consideration to the 
safecuarding of all resources and uses made of these lands, including grazing, min- 
ing, recreation, timber production, watershed conservation, and wildlife 

Sec. 13. In order to obtain the views and recommendations of the various users of 
the lands described in section 1 and their resources conce rning a balanced program 


of multiple use of such lands, there are hereby authorized to be established and the 
members thereof to be appointe d under such rules and regulations as the Secretary 
may iwsue m ilti ple use advisory councils. Such councils may be established for 
any unit of such lands, for groups of such units, and for all such lands. In appoint- 


ung the me mbers of such councils. consideration shall be given to the various interests 
concerned with the use and administration of such lands, including, but not limited 
to, timber, grazing, wildlife, recreation, water, and the general public. The Secre- 
tary may refer to such councils any matler affecting the use of such lands. Such 
councils may at any time submit their recommendations with respect to any matter 
arising in connection with the use and administration of such lands. The Secretary 
is authorized to pay, out of funds available for the administration of such lands, 
such travel and subsistence expenses of council members as he deems appropriate. 
The CuarrmMan. Of course, the committee itself will finally decide 
whether these amendments are accepted or not. I believe you said 
that you have had an opportunity to examine them, Mr. McArdle. 
Would you be willing to proceed and tell us what they are and what 


they mean and what is your opinion of them? 


STATEMENT OF RICHARD E. McARDLE, CHIEF, FOREST SERVICE, 
UNITED STATES DEPARTMENT OF AGRICULTURE—Resumed 


Mr. McArpue. Yes, Mr. Chairman, I will be glad to do that. I 
have seen the amendments proposed to S. 2548 as indicated in the 
committee print of January 9. However, I do think I should make 
it clear that neither the Department nor the Bureau of the Budget 
has taken any position on these changes so far as I know, so that the 
comments I make are without benefit of advice from either the Depart- 
ment or the Bureau of the Budget. 

The CuarMman. We understand that 

Mr. McArpie. My general reaction, Senator Aiken, is to endorse 
all of the proposed changes. l believe they will strengthen the bill 
and improve it. 

There are 5 changes and 1 addition. If you would like I will 
discuss each of these changes in the order that they appear in the bill. 

The CHarrMan. You might go ahead and do that. 

Mr. McArpbte. The first change is in section 1, page 1, line 6 
That is at the bottom of the page and on top of page 2, lines 1 to 3 
This change would broaden the geographical coverage of the bill. 
Heretofore an application of this bill would have been restricted to 
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the 14 Western States. Under the proposed change the bill would 
apply to all national forests and to lands administered under title Ii 
of the Bankhead-Jones Act throughout the United States and in 
Alaska. 

The main reason for this change as I understand it is because of a 
corollary change in section 6 which I will describe a little later, and 
which would extend the administrative appeal and court review pro- 
cedures to other authorized occupancy and use. In the original bill 
that was limited to grazing only, and to the 14 Western States. 

The Department administers about 22 million acres of national 
forests located in the Central, the Eastern, and the Southern States, 
and administers roughly another 20 million acres in Alaska. 

The Bankhead-Jones title III lands are located in 29 States in 
addition to the 14 Western States. Therefore in order to uniformly 
implement the broader review and the appeal procedures [| believe it 
is desirable that the bill’s geographical coverage be nationwide as 
proposed in this change. 

Senator ELLENDER. Why was it necessary to add “administered by 
the Secretary of Agriculture’’? 

Mr. McArpbue. Are you talking about section 2? 

Senator ELLenpER. On line 4 of the first page you will find ‘“‘to be 
administered under title ILI of the Bankhead-Jones Act,” and to this 
has been added the phrase about the Secretary of Agric vulture. 

Mr. McArbiz. Some of the title III lands, Bankhead-Jones lands, 
are administered by the Department of the Interior. Those lands 
which I believe are now incorporated in the bird refuges and so on 
would not come under the provision of this bill. 

1 believe that is correct, Senator, although you might want to ask 
the Solicitor if I have given a correct interpretation. 

Senator ELLENDER. Suppose you had left it under title III of the 
Bankhead-Jones Act and not put the Secretary of Agriculture’s name 
in there as being the one to administer it? 

Mr. McArpue. Then I[ think this bill, if enacted into law, would 
apply to all lands purchased under title LI] of the Bankhead-Jones 
Act. 

Senator ELLENDER. And would cover some land under the juris- 
diction of the De ‘partment of Interior. Thank you. 

Mr. McArpte. The second change proposed in this bill is in section 
2 and it is on page 2, lines 7 and 8. This section is broadened by this 
change to include the control of noxious plants. 

Section 2 of the bill as it now stands authorizes the Secretary to 
promote cer tain range-improveme nt projec ts, to enter into agreements 
with grazing privileged holders under increased grazing capacity 
resulting from such i improvements, so that he is given some assurance 
that these improvements will benefit him if he finances them, and it 
provides for compensation for the privileged holders if it is done by 
Government action and through no fault of his own. 

Senator ELLENDER. You give the Secretary the authority to im- 
prove and construct fences; do you have in mind long lease to in- 
dividual or do we pay them for whatever improvements are made? 
What do you have in mind? 

Mr. McArpte. Grazing permits, Senator Ellender, are normally 
issued on a 10-year basis. Some of the improvements such as a fence 
would be valuable beyond a 10-year period. 
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Senator ELLENDER. What would be the method of encouraging 
improvements if not through a long-term lease? 

Mr. McArpue. That is exactly why this is put in the bill, to give 
them assurance that they will get the residual value out of the im- 
provements. With a long-term grazing permit something of that 
kind is desirable. 

Senator ELLENDER. So that the promotion or encouraging will be 
done by giving the lessees a long-term contract? 

Mr. McArpte. They have a 10-year permit now. The bill will 
give them assurance that if they lose the benefits of the expenditures 
in improvements that they make, through Government action and 
through no fault of their own, the Government will reimburse them 
or insist that the next man reimburse them. 

Senator ELLenpER. Have you any comment to make on that 
Mr. Mynatt? I notice you do not seem to agree with what Mr. 
MeArdle said. 

Mr. Mynatr. This contemplates, Senator, that one of the permit- 
tees would desire to make improvements on the national forest. He 
would agree to put in certain improvements. The Secretary would 
be authorized under this provision to give him the benefits of the 
increased grazing capacity resulting from those improvements. 

Senator ELLeENDER. What do you mean by increased benefits? 
Charging less? 

Mr. Mynarr. No. It would increase the range capacity of the 
forest so that additional cattle might be grazed. In return for con- 
structing those improvements the permittee gets the additional grazing 
that might come as a result of the construction. 

Senator ELtenpER. That is because he fences it in. That would 
naturally follow, would it not, by enclosing it? If he did it himself 
he would obtain all the benefits from the range within that enclosure. 

Mr. McArpte. Perhaps I should make one point clear. The usual 
case now is that one individual permittee would have exclusive rights 
to a certain portion of the range now. There are, however, commu- 
nity and joint allotments. But perhaps you were thinking, Senator, 
by fencing, that he gets the exclusive use. But he might need im- 
provements on that range, such as drift fences, so as to restrict his 
stock to grazing in certain portions at certain times of the year, or 
water development so they would not have to walk so far to water, 
or reseeding perhaps. 

Senator ELLENDER. What I am really interested in finding out is 
the extent to which the Government would have to make promises 
and do things in order to encourage this man to spend his money. 
You stated this morning that there was assurance in the bill that if 
the lessee desired to leave he would get an assurance of being repaid 
for anything he puts on there. That is an obligation created against 
the Government, is it not? 

Mr. McArpte. He could not put those improvements on in the 
first instance without sitting down with the representatives of the 
Government and agreeing as to what would be done. 

Senator ELLENpER. Would that include the cost? 

Mr. McArp.ie. There would be an estimate of cost involved. 

Senator ELLENDER. Would those expenses be expended under the 
supervision of the Government so that in the event the Government 
would have to take it over they would know that they got value 
received? 
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Mr. McArp.te. Yes. 

Senator ELLENDER. Car you give us in a nutshell how much the 
Government has spent in {ny pet 
as you can, and the consequent returns that have been paid into the 
Treasury of the United States by virtue of anything the Government 
may have done by way of building fences and improving the grass and 
so forth? 

Mr. McArpue. In my excerpt from the annual report which M1 
Coke referred to the committee this morning, on pages 8 and 9 are 
summaries of part of the information that you have just asked for, 
Senator. It shows that the Federal Government has spent about 
$3.5 million in reseeding these national forest ranges, and nearly 
$17 million in fence construction, development of waterholes, and so 
forth. 

In addition to the expenditures by the Federal Government, private 
operators during the last 10 years have spent of their own money 
$2.3 million in these same types of improvements and an additional 
contribution in the form of material and labor which we estimate at 
$650,000 a year. 

The grazing receipts since 1933 are shown on page 14 of this same 


iod vou want to choose, as far back 


excerpt of the Forest Service Annual Re port. Total g ng receipts 
since 1905 are $88 million. 
Senator ELLenper. So that with the Government expenditure of 


$20 million you got about $80 million back 
McArpuze. About that. 

Senator ELLENDER. Who pays the cost of administration? 

Mr. McArpue. The administrative costs are not included in the 
figures that I gave you for  ebeemenaienaiad eX] 
the statement on this second change invo 
amendment for noxious plant control I think I should say that there 
are a number of noxious range plants such as sagebrush, juniper, and 
mpangente, the control or removal of which would greatly increase 
grazing capacity. 

The amendment proposed on _Pas re 2 makes it clear—and I believe 
it is inserted simply to make it clear—that noxious plant control 
included in the types of anos ments covered by section 2. 

A third change proposed in this draft of the bill provides that if a 
grazing privilege holder suffers loss of improvements ¢ cantieaae under 
section 2, this loss shall be compensated by the agency whose action 
occasioned the loss. 


p enditures To complete 
a ne the inclusion of an 


A proviso in section 2 (a this is on page 2, lines 17 to 22—is 
intended to accomplish this. However, Mi Chairman, I beheve 
that this proviso is misplaced and probably should be moved over 


to the top of page 3 at the end of section 2 (b), starting 


The CHarrMANn. We will have counsel look into that. 

Mr. McArpue. On line 6. If it were so located 1 would interpret 
it to mean that if a permittee had put in certain projects and sub- 
sequently lost them as a result of being flooded out, the ageney build- 
ing the reservoir, rather th: an the Department of Agriculture, would 
be required to compensate the permittee for the loss 

In my opinion this proviso in no way affects the permittee but 
appears to be equitable from the standpoint of the Government 
agence ies involved. 

Senator EL.tenper. In addition to the payment of rentals on what- 
ever basis agreed upon by the permittee and the Government, is the 
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permittee under obligation to maintain the facility? That is, repair 
the fences at his own expense and to keep up the seed beds and cut the 
weeds out and so forth? 

Mr. McArpue. Yes, except that sometimes these improvements 
are carried out jointly, sharing expense, sharing the labor, sharing the 
upkeep. 

Senator ELLenpER. Why should it be done that way? Why not 
let the permittee do all of it? 

Mr. McArpte. I suppose, Senator, basically the Federal Govern- 
ment should take care of all improvements on Federal property. 

Senator ELLENDER. That is provided it has sufficient returns. 
But from the returns you have just given us [ do not think it is com- 
mensurate with the investment made. 

Mr. McArpte. The Federal Government has not so far paid for 
all maintenance so the range permittees have done some of this work 
at their own expense. And sometimes the project has to be carried 
out in such a way that the Federal money and the private money can 
be combined to go much further than either would separately. 

The Government might construct a fence and the private owner 
would go on with water hole developments. Shall I go on to the 
fourth amendment? 

The CHatrMAN. Yes. 

Mr. McArpue. The proposed fourth amendment would broaden 
the administrative repeal and court review provisions. This appears 
first on page 4, line 19. In the hearings the committee held in the 
West last fall the question of why permittees should have access to 
court review procedures not available to other users of the national 
forests and/or Bankhead-Jones lands were raised rather frequently. 
The Department also received inquiry on the same subject. 

Senator Weiker. Wildlife? 

Mr. McArpte. By a great variety of people, Senator. 

The CHatrMAN. Recreation people. 1 think we had a communica 
tion from the Sun Valley people, not that they did not take any posi- 
tion on the bill but they said whatever we did they hoped we would 
undertake to protect the source of pure water as much as possible. 

Mr. McArpte. It was not raised, Senator, by the grazing people 
because they were already covered. It was raised by the other users. 
In one instance I think by a timber user as I recall. 

The Department received some inquiries on this subject. In answer 
to one such inquiry from the director of the department of game and 
fish in the State of Colorado, the Under Secretary last September 8 
wrote: 

As a matter of general principle the Department would not object to other users 
of the national forest having the same privileges with respect to formal hearings 
and statutory appeals to courts as would grazing users under 8S. 2548. 

The CuartrMANn. To the best of my recollection there was no objec- 
tion on the part of any of the grazing interests to other users of the 
forests having the same right and the same procedure of appeal that 
they would have. 

Mr. McArp.z. The substitution of the words “any occupancy and 
use”’ in line 19, page 4, and similar changes which you will notice else- 
where in sections 6 (a) and 6 (b) and section 11, are all intended to 
broaden the administrative appeal board procedure of section 6, the 
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formal hearing procedure of section 7, and the court review procedure 
in section 8 to include anv occupancy and use of the national forest 
rather than just grazing alone. 

Senator ELLENDER. What other uses are there other than grazing? 

Mr. McArp.e. These uses are listed in section 12 as grazing, min- 
ing, recreation, timber production, watershed conservation, and 
wildlife. 

The CuarrMan. And any new ones that may develop. 

Mr. McAropte. I assume that the list would not be restricted to 
those named in section 12 but would include any use and occupancy 
of the national forests as it says in the proposed amendment. ‘This 
broadening of the appeal board, the formal hearings and review pro- 
visions explain the reason, I suspect, for the proposed insertion in 
section 11—this is on page 10—lines 1 to 5. ‘This would appear to 
be a safeguard to assure the Secretary the right to take appropriate 
action with respect to trespass or any unauthorized use of the na 
tional forests or the Bankhead-Jones land and to deny to such unau- 
thorized users recourse to the formal hearing and court review provi- 
sions of sections 7, 8, and 9. 

I suggest that section 6 be likewise included in the enumeration of 
sections in line 4 on page 10 because by the omission of section 6 it 
might be construed to mean that trespassers would have recourse to 
the appeal board provisions of that section. 

Under the sections now listed as 7, 8, and 9, if my suggestions were 
adopted, section 6 would be added. 

A fifth change as shown in the committee print is on page 5, line 
14. The insertion of the phrase in line 14 “‘to represent the general 
public” I believe reflects the recommendations that were made to the 
committee during the course of the hearings in the West this last fall. 
The inclusion of the phrase would require that the third member of 
the Secretary’s appeal board shall “represent the general public.” 
This appears desirable since one other member of the board is desig- 
nated by the Secretary and the second member is selected by the 
appellant. I see not objection to this inclusion. 

These are the changes that have been made in 8. 2548 as intro- 
duced. There is also one new section, section 13, which appears on 
page 10. This section is new. It authorizes the establishment of 
multiple-use advisory councils on a national, regional, State, or local 
basis. 

It directs that in appointing members of such councils considera- 
tion shall be given to all of the varied interests concerned with the 
use and administration of the national forests and title III lands. 
It also authorizes the Secretary to pay travel and subsistence expenses 
of council members when attending official meetings of the council. 

Multiple-use advisory councils may be appointed under present 
authority and the Forest Service now has a considerable number of 
such councils for individual national forests and also a few State and 
regional councils. 

Nevertheless, even though we do have authority now I believe this 
new section is desirable because it would give legislative recognition 
to the desirability of multiple-use advisory councils and would also 
authorize payment of necessary travel and subsistence expenses 
which we are not now authorized to do. 
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[ want to emphasize that this proposed section, 13, would in no way 
affect the grazing advisory boards established under section 18 of 
the Granger-Thye Act. Neither would it affect the appeal board 
prov isions of section 6 of this act. 

I think that is rather important and I would like to emphasize it. 

[ have two minor suggestions, Mr. Chairman. First, it might be 
well to transpose sections 12 and 13 in order to conclude the bill with 
the statement of policy that is contained in section 12. Second, it 
might be desirable to enumerate the various uses in line 23 on page 10 
this is in section 13—to enumerate the uses there in the same alpha- 
betical order that is used in section 12 above. 

Mr. Chairman, I think that concludes the comments that I have on 
the changes proposed in the original draft of this bill as shown in the 
committee print. 

Senator WeLkEr. Senator Ellender? 

Senator ELLENDER. With respect to section 13, have you any idea 
what the cost of these councils is going to be? I notice that the 
Secretary appoints them from various localities and that he is author- 
ized to pay out of funds available for the administration of such lands 
such travel and subsistence expenses of council members as he deems 
appropriate. 

Mr. McArpte. I doubt if the expenditures will be very large. 
[ have no accurate way of estimating it at the moment. 

Senator ELLENDER. How many people do you contemplate will 
be appointed? 

Mr. McArpue. As a guess I would say a national council, if it is to 
represent all occupancy and use in the national forests, would probably 
run to 25 or 30 people. For example, from livestock interests you 
certainly want cattle and sheep represented. I think you would 
want a large operator as well as a small operator. 

In timber you would want the same kind of arrangement. You 
would want different parts of the country represented also. 

Senator ELuenper. Are they simply to advise the Secretary as to 
better methods of conducting the matter and things like that? 

Mr. McArpte. That is right. The Secretary would pick compe- 
tent people to consider some of these questions that have been raised 
and advise him what to do. 

Senator ELLenpER. How would they go about doing that? 

Mr. McArpue. They would go about doing it, if I understand the 
question 

Senator ELLenpeER. Let us take grazing, for example, or timber, 
or any of the various things they are going to be appointed for. 
What would be their functions? How are they going to advise? 
Are they going to visit the place and see how it is being carried on? 
Exactly what will take place? 

Mr. McArpue. The chief function, Senator Ellender, of such a 
multiple-use coucil would be to consider the impact of 2, 3, 4, or more 
uses of the national forests all coming together at 1 place and how to 
resolve such a difficulty. 

They would perhaps not be so much concerned in the particular 
details of timber management or range management or other ad- 
ministrative details. We now have local grazing advisory boards, 
some 800 of them, which advise on the management and adminis- 
tration of rangelands. These men are livestock operators and 
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permittees on the national forests, and serve without pay, either for 
salary or expenses. 

We similarly have advisory groups for the techniques of timber 
management, 

Senator ELLENDER. Do they also serve without pay? 

Mr. McArpue. They also serve without pay 

Senator ELLENDER. If you have that now, why take on more which 
you are going to pay? 

Mr. McArp.ie. The recommendations of some of these individual 
groups quite frequently cross lines with other groups 

Senator ELLENDER. Is this a coordinating council‘ 

Mr. McArpte. It would serve more in that capacity than I think 
in any other capacity. We have some of these multiple-use councils 
as I have said, regional and local. I think we would organize more in 
the future. 

Senator ELLENDER. Are they serving now without pay? 

Mr. McArpb.e. They are serving now without pay and it has been 
a very useful device except that sometimes some of the people that 
we would like to have sit in on those conferences are not able them- 
selves to afford to pay their own expenses. 

Senator ELLENDER. Do you not think that if you put in a provision 
to pay some that you may end up by paying them all? 

Mr. McArpbue. The bill would authorize paying expenses of all 
members if necessary. 

Senator ELLENDER. Just a little more expense. We are trying to 
cut expense and you want to add to it. 

Mr. McArpte. It would amount to paying the expenses of all 
individuals who serve on the councils. I do not believe that you would 
discriminate simply because some members could not appear unless 
their expenses were paid. The criticism has been voiced that the 
people selected to serve on these councils are chosen from among the 
well-to-do because they are the only ones who can afford it, and 
therefore the Secretary and the Forest Service are not getting the 
advice of the smaller landowner and operator. 

Senator ELLeENDER. This morning I asked you to point out the 
various gadgets that may be in this bill that would increase the 
expense. The first one you gave us was the court expenses which 
would be increased considerably because of the fact that you give 
these people an opportunity of appealing through the cireuit court. 
This is another expense, about the council 

Are there any other expenses that you failed to tell us about? 

Mr. McArp te. [ think | just started to go over this, Senator 
Ellender. I said not only the court expense, I got next to the appeal- 
board expense and we then 

Senator ELLENDER. The appeal-board expense is in addition to 
what you now have? 

Mr. McArpte. Partly. Yes, sir 

Senator ELLENDER. How do you handle the expenses now? 

Mr. McArpte. On the appeal board? 

Senator ELLenprErR. Yes. 

Mr. McArpte. A five-man committee appointed by the Secretary 
is paid by the Federal Government, their salary and expenses. A 
three-man appeal board provided in this bill would also have their 
expenses met by the Federal Government. 


) 
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Senator ELLenpER. That is not an additional expense therefore. 

Mr. McArpuz. The point that I was making this morning is that 
if far more use were made of that appeal board procedure than has 
been made in the past of the five-man board procedure it would amount 
to more. I do not think 

Senator WELKER. What is the salary of the five-man board? 

Mr. McArp te. I do not know, Senator Welker, because they are 
selected from Department employees. The membership of the board 
has changed from time to time slightly. 1 do not believe that the 
actual expense of the 5-man board and the 3-man board per day 
would necessarily be much different. 

The point that I was making this morning is that if there were, for 
some reason, tremendous use made of the appeal procedure of the 
three-man board, naturally it would cost more. 

I do not believe that the permittees 

Senator ELLenpER. That is if you pay them on a per diem and pay 
their travel? 

Mr. McArop te. Yes, sir. I did not believe the permittees will wish 
to do so but I felt that I must point out that if more use is made of the 
appeal board than is now being made it will be more expensive. 

Senator E,tenper. Can you point out any other provision that 
will increase the expenses? 

Mr. McArpue. That is as far as we got this morning. And | 
think the one which we just had now on the multiple use councils 
would be another possible increase in cost although I doubt if it would 
amount to more than several thousand dollars per year. I doubt, 
Senator, if it would run over twenty or twenty-five thousand dollars 
a year. That is a rough estimate. 

Senator ELLENDER. Any others? 

Mr. McArpte. I know of no others except the study of grazing fees 
in section 5. 

Senator ELLeNpER. Can you give a conservative estimate of the 
additional cost for the administration of this law as compared to the 
present law? 

Mr. McArp ez. Senator, I do not believe I can give you an offhand 
estimate of that. 

Senator ELLenperR. Could you venture a figure? A couple of 
million? 

Mr. McArpte. I believe the administration of the law could be 
carried on without noticeable increase. 

Senator ELLenprER. That is what they all tell us, without a notice- 
able increase, but when you add it up it is quite a sum sometimes. 

Mr. McArpte. Perhaps in some ways it might save the Govern- 
ment some money although we have not taken that into account in 
commenting on the bill. 

With certain assurances given by the bill there might be less appeals 
taken from some decisions. I do not know, but there might be less 
need for the Government to build range improvements. However, | 
do not think I would care to say that because improvements are needed 
and they should be installed to make full use of the public property. 

If you would like, Senator, I will try to make an estimate of what 
the increased cost might be, and submit it later. 

Senator ELLENDER. When this bill comes up for discussion before 
the Senate I am quite sure that the guestions will be asked as to what 
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the cost of administration is going to be and how much more it will 
entail. As I said this morning, I happen to be a member of the 
Appropriations Committee and as a matter of fact only those on that 
committee find out the loss which they voted for and on which a lot 
of expenses are piled up. 

We often vote for laws and find out that the administration aggre- 
gates millions. I made a promise to myself that from here out every 
bill that I am going to vote for I want to ask how much money will it 


require to administer it, or how much mon ey will it require from the 
Tre: ot fo do what is seid in any legisl: ation. 
Mr. McArpte. I think that question is certainly well taken, 


Senator Milender The point that I was trying to make, without 
being able to give any actual figures, is that this is not one of those bills 
which would require large additional expenditures simply because of 
its enactment. This bill was meant to improve administration 

Senator ELLENDER. | am not questioning that 

Mr. McArpue. Additional expenses if any would be relatively 
small. 

Senator ELtenper. As you know, I have always taken a lot of 
interest in our forest lands. We had business together before in 
passing laws when | was privileged to serve as chairman of this 
committee. 

Senator Wetker. Chief McArdle, so that the record might be 
complete on this matter, the 800 or so local boards, you will have very 
little if any | expense in connection with those because they come right 
from the area. There is no traveling expense to amount to anything 

Mr. Mcswhites We would have no expense, Senator, for the mem- 
bers of the local board. The only expense we would have would be 
our own people meeting with them. ‘That is a part of the regular 
daily job. 

Senator WeLker. And your main expense with respect to the board 
would be the multiple-use boards which will probably meet more 
nationally. 

Mr. McArpie. That is correct. If I may be permitted I would 
like at this time to pay a word of tribute to the members of the local 
boards and associations who have served without pay and who have 
met their own expenses. 

They have attended meetings and have devoted themselves over 
the years to helping us do a better job of administration. It has been 
a sort of selfless service and we appreciate it very, very much 

Senator WeLxer. Senator Barrett, we would be delighted to have 
you interrogate the chief if you desire. 

Senator Barrett. I would like to ask one question, Mr. Chairman 

is it not a fact, Mr. McArdle, that the local boards under the 
Granger-Thye Act are not compensated for their expenses? 

Mr. McArpte. They are not compensated. 

Senator Barrerr. The change in this language suggested here 
provides for payment for the local board on a multiple-purpose basis, 
does it not? 

Mr. McArpte. It does, but does not pay for payment of the 
Granger-T hye boards. 

Senator Barrerr. That is the point I want to bring up. If the 
payments under this proposed language were confined to the members 
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of the national council the additional expense would be rather nominal 
over a period of a year, would it not? 

Mr. McArpte. I think they would. 

Senator Barrett. Is it not a fact, Mr. McArdle, that assuming 
that some arrangement is made for the appellant to take care of the 
transcript on appeal, which I understand is the practice in most 
departme nts, the additional expense involved in this legislation would 
be the expense of these multiple-purpose boards, and if it were con- 
fined and restricted to the national board it would be rather nominal? 

Mr. McAropte. I do not think that the expense of let us say once-a- 
year meetings for a couple of days of a national council, such as is 
proposed in section 13, would be very costly, even though some of 
the members would come from across the country. They would not 
be paid a salary, they would simply be reimbursed for their railroad 
travel and I assume up to $9 a day for their food and lodging. So it 
might not amount to more than three or four thousand dollars. 

Perhaps that is low. I will make a computation and correct the 
record 

Senator Barrett. I realize it is rather difficult to estimate those 
figures. The cost of the improvements that the permittees might 
put on these forest-reserve lands would be considerable, to Say the 
least, when you take into consideration that the permittee stands the 
entire cost providing he is not dispossessed of his permit, and secondly 
if he transfers his permit or the Forest Service transfers the permit 
to someone else, Eve pay it, so that in the final analysis the only 
expense that the Government would be required to assume would be 
in case they take the land out of use for grazing purposes. 

Is that not right? 

Mr. McArpue. I think that is essentially right, Senator Barrett. 
I think the Federal Government, depending on the action by the 
Appropriations Committees of course will continue to provide improve- 
ments at Federal expense. One purpose of this bill, as 1 know you 
are well aware of, is to do something that would encourage the local 
permittee to meet a larger share of the total expense himself by 
attempting to give him some assurance that if he did make these 
investments he would get a reasonable share of them back. 

Senator Barrerr. I have no way of estimating the additional cost, 
Mr. McArdle, but I would be prepared to say that it seems to me that 
it would be a relatively small amount if the cost of these multiple- 
purpose boards are confined to those acting on a national basis. 

Mr. McArpue. I do not believe it would be very large. It would 
not be very large if it also included, in addition to national, those 
on a regional basis. 

Senator ELLENDER. Which? 

Mr. McArpue. Those on a regional basis. 

Senator ELLENpER. If you pay those, do you not think these others 
are going to want some pay, too? I have never seen it fail yet. 

Mr. McArpue. The others locally do not have to travel very far 
Nationally some members might. 

Senator ELLENDER. But the other class you have just indicated, 
the regional? 

Mr. McArpue. The regional might have to travel some distance 
if you wanted good representation on these boards. 
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Senator WELKER. Is it fair for the acting chairman to ask you and 
the staff to furnish the committee an estimate of the ex ess amount 
of money that the Treasurer of the United States will be required to 
put up by virtue of this 5S. 2548? . 

Mr. McArp.te. We will attempt to make that estimate 

Senator WreLker. We realize it cannot be accurate. But as near 
as possible. 

(The information is as follows: 





Hon. GreorceE D. AIKEN, 


; 


Chairman, Committee on Agriculture and Forest 


DEAR SENATOR AIKEN: At hearings on January 22, before the Senate Committec 
on Agriculture and Forestry concerning 8S. 2548, Senator Welker, who was ser) 
as chairman in your absence, requested the Department to submit an estimate 
on the additional costs to the Treasury that would result from enactment of 
this bill. 

The Department believes that this b‘ll would facilitate the administration 
of the national forests and title III, Bankhead-Jones lar It carries no specific 
authorization for appropriation of additional moneys 

There are, however, several possible sources of increased cost to the Department 
of Agriculture, as follows: 

Section 2—Improvements: The Government is directed to reimburse gra 
permittees for the loss of value of range improvements financed by the per tees 
and constructed by them under an agreement with the Secretary of Agriculturs 
if such loss is caused by governmental action and not by unlawful acts of 1 
permittees. It is believed cost to the Government under this section will be 
small, because only in unusual instances will the loss of improvements be caused 
by Government action. More frequently the provisions of section 2 (c) will 
apply, and the privilege holder who has financed the improvements will be 
compensated by a new permittee prior to the latter’s being issued a permit 

Section 5—Grazing fees: The Secretary is directed to conduct an ecor 
study necessary to establish a method of determining grazing fees, and within 2 
years to submit such study and recommendations to appropriate committees 
of the Congress. 

Section 6 teview of decisions by a Secretary’s advisory board: Any d 
cision of an official of the Department with respect to 
national forests or title IIf lands may, upon request, be reviewed by the Se 





occupancy or use of 








retary, and shall be referred by the Secretary, if requested, to a three ad 
visory and review board. Members of the board shall receive per diem and 
expenses as determined by the Secretary, and there will be additional expenses 
by members of the Department in preparing for such review Expenses of this 
review procedure will be determined by the number and kinds of appeals re ved. 


An existing appeals board incurs some expenses and the additional cost to the 
Government will be the estimated difference between costs of present reviews 
and those that may occur under the new board 





Section 7—Review by formal hearings: Decisions of the Secretary made eft 
advice from the advisory board mentioned above may be 1 ewed upon 1 
by a formal hearing on the record held in accordance with regulat 
Secretary. There are no such provisions at the present time, and cost to the 
Government will depend upon the number and scope of su tpplicatio for 
formal hearings. 

Sections 8, 9, and 10—Court review of administrative decisior These section 
provide for review by the United States Court of Appeals of decisions of the 
Secretary made after the formal hearing procedure of section 7. Cost to t 
Department of Agriculture will include preparation of material to defend 
Government’s case and will vary, as will appeals under sections 6 and 7 co 
to the number and types of decisions appealed. There will be additiot 


to the Government outside of those of the Department of Agriculture, s 
the expense of the court in hearing the appeal and defense of the Governm«e 
position bv the Department of Justice We are ( in posit nto est { 
of the judiciary or Department of Justice. 





It is apparent from the above that it is most difficult to deve reliable 
estimate of the additional costs to the Depart m« that would res om enact- 
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ment of S. 2548. Costs will depend on such unpredictable factors as how fre- 
quently the Government may take action to cause permittees loss of value of 
privately financed range improvements, and the number and kind of appeals 
from decisions of the Chief of the Forest Service that are carried to an adminis- 
trative review board, to formal hearings or to court review. 

It is estimated that the average annual cost during the 2 years the grazing-fee 
study is underway will approximate $200,000. Thereafter it may drop to approxi- 
mately $100,000 annually. This estimate should be considered as indicative 
only and subject to revision as experience may indicate. 

Sincerely yours, 
J. Earu Coxe, 
Assistant Secretary. 


Mr. McArpte. I have no further comments to volunteer at this 
time. 

Senator Wreiker. The witness is excused. 

Mr. McArpue. Thank you, sir. 

Senator Wreiker. The next witness will be Frank C. Mockler of 
Dubois, Wyo. Iam sure I speak for the entire committee when I say 
we are delighted to have you with us, Mr. Mockler. 

Senator Barrerr. Mr. Chairman, might I say that Mr. Mockler 
is a distinguished citizen of our State. He has served as speaker of 
the house of representatives and he is presently a State senator. He 
is here representing the American National Livestock Association, : 
man who is well informed on problems connected with grazing uses on 
the national forests. 

Senator Wreiker. Thank you. 

Mr. Mockler, we note that you are from the American National 
Cattlemen’s Association. 


STATEMENT OF FRANK C. MOCKLER, REPRESENTING THE AMERI- 
CAN NATIONAL CATTLEMEN’S ASSOCIATION, DUBOIS, WYO. 


Mr. Mockter. Yes, sir. 

Senator Wetker. I assume you have a prepared statement? 

Mr. Mockter. I have a prepared statement. I would also like 
to, if I may, Senator, try to answer some of the questions that both 
you gentlemen have asked regarding this legislation. I am answer- 
ing them from the stockman’s point of view, you understand, at this 
time 

Senator We.iker. Very well, sir. You may proceed in your own 
way. We will interrogate you from time to time, and at the end of 
your testimony we will perhaps ask you some questions. 

Mr. Mockter. Thank you. 

My name is Frank Mockler. My home is near Dubois, Wyo. I 
have been a national forest permittee for over 23 years. Iam here as 
a representative of the American National Cattlemen’s Association. 
I am the chairman of the forest advisory committee of the association 
and have been chairman of the forestry committee of the Wyoming 
Stock Growers Association for many years prior to that. 

The National Cattlemen’s Association is the organization which 
best represents the cattle producers of the United States. We have 
just concluded our annual convention which was held at Colorado 
Springs, Colo., and at this convention our organization unanimously 
endorsed the principles of 8. 2548. I might add, Mr. Chairman, that 
in endorsing the principles we had not received a copy with the amend- 
ments that are now before us. In endorsing the principles of the bill 
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we did not endorse every specific provision of it, and [ will comment 
on those later. 


Senator Wetiker. Let me interrupt at this time. How many head 
do vou operate on the forest? 

Mr. Mockier. My permit? 

Senator WeLKER. Yes. 

Mr Mor KLER Five hundred head 

As most of vou gentlemen know, the grazing 
many vears been trving to stabilize their livestock industr 
appeared here in Washington at various times in support 
which would do this. Weare most gratified, therefore, wit] 


of President Kisenhower when in his message to ( ‘ong ess on Jul 
1953, he said: 


In the utilization of the 
timber, minerals, streams ant 
be safeguarded, improved, 
generations. At the same 
best use under conditions t 
and encourage full developme 
We also wish to express our appreciatio i nan and mem- 
bers of this influential committee for the | I th have shown by 
the introduction of this legislation and 1)\ he rl which they 
have held prey ious to this date 

We feel that the national forest 
not claim nor do we desire ex 
I think that point shoul be e1 
position so often is misrepres¢ 

S. 2548 would protect all the 
encourage the developme nt of the resour 
of all. The permittees on 
concerned for the past 15 years because 
numbers on the forests In 1918 there \ 


the forests of 

e was 20,365,000 animal 
of cattle grazing on the forests. In 1952 there were 
These reductions present a grave problem not only to the 
involved bul also to the economy of the many commun 
West which are dependent for their prosperity upon the li 
business 

We feel that there is another solution than in cutting livestocl 
numbers. We feel that if permittees are given some stability of use, 
they themselves would improve the ranges. We realize that the area 
is vast, and that the Forest Service has not had the money or th: 
manpower to do the job ; 

In order to encourage these improvements by permittees, 
necessary that they have some assurance that they will recei 
benefit of them. This is true whether a man is renting a far 
lowa or whether he is renting 

lL would like to interpolate re. I appeared before the 
committee last spring on another grazing bu) that we had the: 
of the Congressmen from Iowa said, “‘Why should the Governmen 
give you this compensation for the improvements that: 
land?’ Our answer to that is that unless the permittee 1 
some return for those improvements he just will not | 
[f a man has a farm rented in Louisiana or in lo 


it is, you know that a rented farm ts thi 
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owner can have. It is simply because the renter has no permanent 
interest in it. He does not build improvements because he feels that 
he may lose it the next year. 

We feel if the permittee is given some assurance that these im- 
provements will inure to his own usage or that he will be compen- 
sated for them if they are taken away from him, that he will improve 
the forest ranges. 

I might add in answer to your question, Senator, about the cost: 
We feel that if these carrying capacities are increased, or even if the 
decrease is stopped, the Federal Government gains, because of the 
increased production of wealth that results thereby. The com- 
munities of the West gain by that. The man who is able to run 50 
head more of cattle upon the same area without damage to the 
range, his return, the production of wealth that he creates, is bene- 
ficial not only to the local community but to the entire Government. 

We had thought, Senator, that we had here a bill that would not 
cost anyone anything. The amendment having to do with the 
advisory boards I will discuss later. 

Senator ELLENpDER. Would you prefer being interrogated at the 
end of your talk? 

Mr. Mock.uer. It does not matter. Whatever you would like. 

Senator ELLeNpER. You have been on the range yourself, reating 
from the Government for 23 years. What is the average number of 
head of cattle that you have had per year during that period of 
time? 

Mr. Mocxuur. My average has been the same for the past several 
years. 

Senator ELLeNpER. Five hundred head? 

Mr. Mockter. Yes, sir. 

Senator ELLenper. Per year? 

Mr. Mockter. Yes, sir. They do not run the full year, you under- 
stand. They are only there for 4 months. 

Senator ELLENDER. You pay but for 4 months? 

Mr. Mockter. Yes, sir. 

Senator ELLENDER. Do you know how much the Government has 
spent in order to make the land that you occupy with these cattle, 
available to you? 

Mr. Mocx.ter. I do not think they have spent anything. 

Senator ELLENDER. No fencing? 

Mr. Mockuer. No. What fencing has been done I have done 
myself. 

Senator ELLENDER. How about water? 

Mr. Mockuer. The Government hires a ranger whose job it is to 
supervise the area. But I think that should also be brought to your 
attention, Senator, in considering these costs. There are many uses 
of the forest aside from the uses given to the grazing permittees. For 
instance, the same ranger will have charge of the timber sales in the 
area. He will have charge of the camping grounds in the area and 
many other things. 

Senator ELtenpER. What I had in mind—and you may have 
listened to the questions I asked—was in reference to the Government 
encouraging the lessees themselves to do this work. 

Mr. Mockter. That is exactly what we want to do. 
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Senator ELtenpver. I can see alot of wisdom in that. I am wonder- 
ing if it could not be arranged whereby the burden would be placed 
on the man who leases it; if we could not plan some way by which it 
could be done and let the Government out of it altogether. 

Mr. Mockter. We feel that by agreement, if the Government 
would tell me that if we take this land away for some other use you 
will get the benefit of the improvements, I would be encouraged then 
to make more improvements. In my testimony I give an example— 
and this was on a range adjoining mine, not on my own; I am not 
personally concerned, where there was a group of permittees, 5, in 
what we cell a group allotment—they all ran on the same range, a 
community setup where they all paid the rider and bought the salt 
together and ran the cattle together in this small allotment, there 
were these 5 different permittees—they did a good job of managing 
the range, they built some drift fences, all at their own expense. 

Another range was considered overgrazed that was in the same forest 
so they moved one of the men from this other forest over to this group 
allotment. A few vears later the forest came back and said, “This 
group allotment is overgrazed. Each of you men will take a 25-per- 
cent reduction in your grazing preference.” 

What we wanted to do, and the bill so provides, is that improve- 
ments that are made—and if increases in the carrying capacity result 
as a result of those improvements—the permittee who makes them 
should be given the benefit of the increased carrying capacity. 

Do I make that clear? 

Senator ELLENpER. Do you mean not charged for the cattle that 
are put on? 

Mr. Mockier. They will be charged. We are perfectly willing 
to pay but we do not want someone else moved in. 

Senator ELLenper. I think you are right about that. 

Mr. Mockier. That was the case in this instance. Someone else 
was moved in. Then they said later the range was overgrazed and 
they were all cut 25 percent. Do I make myself clear? 

Senator ELLENpDER. I understand. 

Mr. Moexter. The bill has a provision that if the permittee makes 
these improvements on the ranges, that the benefits—in other words, 
the increased carrying capacity resulting from those improvements— 
will derive to the one who made them. 

We do not think that is unfair. We think that is only good business. 
You have to get encouragement to make these improvements. 

Senator ELLENDER. In your experience of 23 years you say all 
improvements were made by you? ; 

Mr. Mockter. I made what improvements have been made with 
one exception, Senator. The Forest Service fenced a boundary be- 
tween the forest and some deeded land which adjoined the forest. 
That would also be counted in as a range improvement although it is 
of no benefit to the permittee exactly. 

Senator ELtenpErR. On the 500 cattle that you have on this range 
for 4 months, how much do you have to pay per head per month? 

Mr. Mockter. It amounts to about 80 cents this year. I go into 
that in my statement, Senator. 

Senator E.uenper. All right. I do not want to anticipate you. 

Mr. Mockter. Section 2 of S. 2548 would encourage the building 
of these improvements by the permittees, not by the Government. 
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In this respect I would like to call the attention of the committee to 
the amendment inserted on page 2, line 17. This is misplaced and 
should be on page 3, line 6 

One of the things that this bill would do would be to saan 
“transfer cuts’’—that is, cuts in grazing preferences that are made a 
the time a transfer of livestock or base property is made. The Forest 
Service has recently issued a regulation which would also do this. 
We think it should be done by law and not by regulation. If a cut is 
needed for the protection of the range, it should be made at the time 
when the protection is needed. It should not be a penalty imposed 
upon the buyer and seller at the whim of the supervisor or district 
ranger. 

Regulation NFC45 of the Forest Service, as amended in August 
1949, has this to Say about transfers of preference: 


\ ime of transfer any preference above the lower limit may be reduced for 

vhere there t { for increase in permi below the le 1 

nit or urgent 1 1 for admission of new applications, and where it is feasible to 
the allotment so as to make the range available to others 


Now, who determines this ‘‘urgent need”’ it is not set up bv law or 
even further defined in the Forest Service Manual—it becomes a 
matter for determination by the district ranger or the supervisor. In 
the 22 vears I have been using the forests I have had 4 different 
supervisors and 4 different rat vers ine 
I think, below the average turnover. I do not intend to cast any 


e of my permits. This is, 


reflection at all on any of these men, but they are only human, and 
t anyone’s interpretation of “urgent need’’ wil 
by law and 
not by man. It does not seem that to eliminate arbitrary and indefinite 
ction, such as the procedure on transfer cuts so aptly illustrate, would 
be creating a ‘vested right.”’ 


Nov , as to si ction 5 that is the One about fees this is tak ‘Th from 


who may say wh: 


What we are asking for right in the bill is a government 


the bill which was introduced last session and which was known as 


the Uniform Grazing Act. As the name of that bill implies, it was 
to make the procedures and practices on the different types of grazing 
lands of the West more uniform. ae bill before us now, however, 
is concerned only with the lands under the Department of Agricultur 
The present grazing fee structure of the Forest Service has been in 
effect since 1935. Under the present plan, the fees are adjusted 


according to the pr 1¢ eS that product rs receive for beef cattle and lambs 
as compiled by the Bi aaa of Agricultural Economics. This fee 1s 


1 : 1 | f ] 1 
ealeulated annually, therefore, in accordance with beef and lamb 


We have completed, we think, a p yeriod of high prices which we will 
not soon see again. Inasmuch as we have “ridden up”’ the scale, we 


should not now, at a time when prices are dropping and conditions 
in our industrv are difficult, be faced with a possib lity of a raise in 
fees We are satisfied with the status quo of the present system. 


Ve do not want to jeopardize or in any way hamper the passage of 


this legislation we are anxious that it bi passed Dut we do respect- 
fully request that you give consideration to the elimination of section 5. 

In this respect 1 would also like to point out that the bill has been 
broa ed to include all the ses of the forest but the fee st iy as 
provided for in section 5 would still apply only to grazing. If you 


will notice the grazing fee st ids is the only one to be made. 
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Senator WeLker. You advocate the elimination of section 5? 
Mr. Mockier. I do not think it properly belongs ir this bill 
Senator. It was a part of the Uniform Grazing Act which would hay 

brought all the grazing lands of the West under one plan. This 
section is taken from that and we see no real reason now to make 
this change or study. 

In 1931 a study was made and was put into effect in 1935, which 
was a thorough and comprehensive study. This agreement was 
reached at that time, whereby forest fees are based upon prices as of 
the marketed livestock. There is a lag of a vear in the fee we are 
charged. ; 

The fee for the coming year, 1954, will be based upon the average of 
prices received in 1953. We have ridden that ip through a pe riod of 
hich prices. We have paid hieher forest erazing fees. We do not 
think it fair now to ask for reappraisal of the contract. We would 
like to ride it down. 

The CHatrmMan. If, however, section 5 remains ia the bill, you Ww ould 
not restrict the study to graizng fees but to income from other sources 
as well? 

Mr. Mockter. That is mv own personal feeling, not the feeling of 
my association. 1 will say that we did not have these other amend- 
ments before us at this meeting. The bill has been broadened to 
include these other uses of the forest. 

The CHarrMan. It has been suggested that we broaden it. It has 
not been broadened. 

Mr. Mockuer. Yes, sir, it has been suggested that it be broadened 
But the grazing study is the only one that you are going to make on 
the fees. We feel if you are roing to make a study, let it be of every- 
thing, the cost of timber, the recreation cost and so on. 

The CHAIRMAN. Instead of grazing fees, if it were charges against 
all people, it would be more equitable 

Mr. Mockter. Yes, sir. 

Senator ELLENDER. What you’ really fear is that this study may 
change the present method of assessing fees for having the cattle 
there; is that true? 

Mr. Mockuer. That is perfectly true. We have ridden it up 
during a period of accelerated prices and we feel that our industry is 
hampered now by the tremendous falling off in prices and we f el we 
should get the benefit now of that contract. 

Senator ELLENDER. You say that last year you paid 80 cents pe! 
head? 

Mr. Mockter. Per month, ves, sir, approximately. 

Senator ELLENDER. A full month? 

Mr. Mocktuer. Yes, sir 

Senator ELLeNpeER. Can you tell us what you paid for the last 3 or 4 
years when cattle prices were so high? 

Mr. Mockter. There is a lag. The fee | paid last year is 
on the price of cattle in 1952 when they were high 

Senator ELLENDER. What was it the vear before that? 

Mr. Mockter. It was around 65 cents per month per head 

Senator ELtenpEeR. What is the cheapest that you have had it in the 
last 5 vears? 

Mr. Mockter. In the last 5 years, I could not tell you that exactly, 
Senator. I would think that it was around 56 cents per head, pet 
month. 


AS J 








66 ADMINISTRATION OF THE NATIONAL FORESTS 


Senator ELLENDER. That is only for 4 months? 

Mr. Mockter. Yes, sir. 

Senator Barrett. Mr. Chairman, while we are on this matter 
might I ask if the bill is also being enlarged to include the whole 
country rather than the 14 States mentioned? 

Mr. Mockuer. That is very true. The bill now covers the entire 
United States, the forests and all the Eastern and Southern States will 
also be included, and the timber production there ard what grazing 
there is and all would now be included in the bill. 

That was not in the original bill. We are not opposed to it, you 
understand, but we did want to point it out to you. 

Senator ELuenper. Aside from the grazing that your cattle obtained 
during these 4 months, did you suppleme nt that with any feed? 

Mr. Mockuer. Yes, sir, conside rably. The cattle operation in the 
West is a three-legged operation you might say. We have the spring 
and fall grazing lands that are mostly privately owned. Then we 
have the summer grazing on the national forests. Then we have the 
winterfeeding operation on our own lands. The winterfeeding is 
about a 4-month operation, Senator. 

Then 4 months on the privately owned grazing land and 4 months 
on the national forests. 

Senator ELLeENpER. What I had in mind is not for the year round 
but as long as you have your cattle grazing for these 4 months, do you 
supplement their feeding during the 4 months? 

Mr. Mockuer. No. 

Senator ELLtenper. All they depend on is what they gather from 
this grazing? 

Mr. Mockter. Yes, sir. 

Senator Tyr. This grazing is usually carried out up in the higher 
regions of your public grazing lands or your timberlands? 

Mr. Mockuer. Y es, sir. 

Senator Toye. You have the lower levels that you may own or 
control as part of your farm or ranch unit. Then you have usually 
your irrigation which furnishes you your feeds, your alfalfa, and you 
buy your cake to feed with your alfalfa. 

Mr. Mock.er. That is correct. 

Senator Tuyr. That is about the normal operation? 

Mr. Mockuer. That is the customary practice. 

Senator WeLkerR. Do you have some Taylor grazing land? 

Mr. Mocktuer. I have sone under section 15, yes, sir. 

Senator WeLker. How many head of cattle do you operate all told? 

Mr. Mocxuer. Five hundred head. 

Senator WxeLKer. That is all? 

Mr. Mockuer. Yes, sir. 

In section 13 advisory committees are set up. These advisory 
committees are given broad powers of recommendation to the Secre- 
tary. Under the Granger Act which was passed 3 years ago, advisory 
boards were set up by law to consider grazing problems. Under 
section 13, another board is set up which in addition to its other duties 
would also handle grazing problems. We definitely feel that the 
grazing matters and advice on grazing matters should come from those 
whose primary interest is in the range resources which pertain to 
grazing and respectfully request that the committee make this 
division of authority unmistakably clear in this bill. 
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The CHarrman. Mr. Mockler, this is purely tentative language. 

Mr. Mockuer. I understand. 

The Cuarrman. It was inserted as a result of requests from many 
parts of the country where they have national-forest users using the 
forest for several things. They have multiple use committees. The 
Forest Service has been setting them up unofficially, it is true; never- 
theless they have been making use here and there of multiple-use 
committees. 

This gives them, for the first time, legal authority to set up such 
committees. I do not understand that this is intended in any way 
to interfere with the advisory grazing boards. 

Am I right about that, Mr. McArdle? 

Mr. McArp.e. Yes, sir. 

Mr. Mock.uer. That is the point I raise. This authority should 
be clear and I do not believe it is in the bill. We offer this suggestion 
to the committee, that the field of endeavor of each of these com- 
mittees should be made clear. 

You will note on page 10, line 22, the word “grazing’’ is included 
there. We are not opposed to these boards at all. We are not in 
the least opposed to these councils and giving them legal authority 
but we do not believe that you should not have two boards concerned 
with the same matter. 

The CuarrmMan. As I said, this language is purely tentative. It 
needs further study. There have been some suggestions made as 
to the wording to make sure that you do not get conflicting interests 
there. 

That is a matter for us to work out with our lawyers, I think. 

Mr. Mocktuer. That is what we ask for, that the committee make 
this division of authority unmistakably clear in the bill. 

The CuHarrMan. All through this bill you will notice that we are 
trying to take the policy of the Forest Service and establish it as 
legislative policy. That removes the uncertainty from the minds 
of those who say the Forest Service treats us all right now, but some 
day they might get someone in there with queer ideas that would 
work a good deal of injustice on us. 

That is why we are trying to put this iato law. I know the com- 
mittee has to do some work on this section to make sure that we do 
what we intend to do, authorize the use of the multiple-use committees 
as they have been used, without injuring some other part of the 
program. 

Mr. Mock.ter. That is what we want. I offer that as a suggestion. 
We do appreciate your efforts in our behalf. We are not critical of 
the bill. We are simply trying to point out things that we think 
might strengthen it. We do want it passed. 

The CHarrman. We have had some good points made both by you 
folks and by the wildlife people, too. With the cooperation of all of 
you, we will come out with a pretty satisfactory program that will 
work for the good of the whole country and the public. 

Senator Barrerr. Before you go off of this proposal on section 13, 
I would like to ask Mr. Mockler if he is not quite interested in having 
the advisory boards set up by the amendment that Senator Thye 
himself made to the Granger Act a year ago in the last Congress, very 
clearly defined, so that this multiple-purpose board would be con- 
cerned with general policies rather than operating within the confines 
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of the jurisdiction of the advisory board set up by Senator Thye’s 


amendment? 


Mr. Mockunr. That is very true. That is exactly what we want, 
Senator. 1 could give an example of that if you want me to. 

Senator Tuyn. Will you please, so we will get this crystal clear? 

Mr. Mockunsr. The permittees in many areas run together. As | 


spoke of them, they are a group allotment. There may be 20 or 30 
on the same range, with cattle mingling together on the same range, 
and they pool the expenses according to the numbers they have 
That is called a group allotment. 

A controversy arose in Colorado among the permittees themselves 
as to what type of beef animal they wanted to raise. There was a 
large allotment with I think 22 members in the allotment. Twenty 
wanted to raise Hereford cattle. Two of the members said “No, we 
want to raise short-horn cattle or Angus.”’ I do not want to make 
any of the breeders mad but they said they wanted to rise another 
kind. There was this disagreement among the permittees. 

The local advisory boards under the Granger-Thye Act should be 
the ones to determine that controversy. If vou have a mixed herd 
nobody benefits. We feel that the grazing permittees should settle a 
problem of that kind and not a board such as is set up here. 

They have no knowledge, no interest in it, but I am afraid that the 
present language does not make that division of authority explicit 

The CHarrmMan. I| think we can work that out, Mr. Mockler. 

Mr. Mockuier. Thank you, 

I have a concluding paragraph. The last sentence of section 13 
says that funds shall be made available for travel and subsistence 
expenses of council members. These funds are to come from the 
administration funds for forest land. We clo not feel that inasmuch 
as the boards are purely advisory and that inasmuch as the personnel 
will more or less be appointed by the Department of Agriculture that 
the benefits derived from them justify the payment of expenses which 
might be incurred under this sentence. 

| should also like to point out that there is no compensation pro- 
vided for members of the boards set up under Public Law 478 of the 
Sist Congress, and in the event that the committee feels that the 
provision providing for payment in S. 2548 should be retained that 
payment likewise should be provided for those serving in the same 
capacity under Public Law 478. 

| thank vou for the time and the attention you have given me. 

Senator Barretr. I would like to have Mr. Mockler discuss for 
a moment or two the matter of payments, per diem and travel expense 
of these boards. 

Mr. Mockuer. Again I am speaking from my own personal reac- 
tion, Senator, because this amendment was not before our national 
convention. My own personal feeling is that the Government should 
not pay any expenses to any private individual. I do not believe it 
is good government. 

| think that the interested people should, through their organiza- 
tions, if they cannot themselves pay it, pool their resources and send 
someone to represent them. 

The CHarrMan. That is another matter we have to take up, too. 
About how far do the members of the present multiple-use commit- 
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tees have to travel? How near the place of meeting do you usually 
select the members of the committee? 
Mr. McArp.ue. Some members might have to travel across several 


States. A local one, for a national forest, we have 30 or 40 of those 
now, would travel relatively few miles, maybe 40 or 50 miles. None 
of those are paid now. I doubt very much if this bill were enacted 


as written now, whether those local ones would be paid. 

The CHatrRMan. This does not require that they be paid? 

Mr. McArpte. If you wanted to get the views of a small stoc! 
operator or a small timber operator represented on a national board 
he probably woul | not be ab le to pay his own expenses | sucecested 
that perhaps several could group together and contribute to th 
expenses. That is one way out. 

Our feeling is that if the Government asked them to serve free of 
charge that the least the Government might do is to pay their expenses 
to the meeting and back again. That is why it was put in 

The CHatrMAN. That is something the committee will have to 
work out any way when we cet into executive session 

Mr. Mockuer. Those of us in the livestock business who have been 
in contact with the Forest Service over a period of vears feel that a 
new era of good feeling between the permittees and forest officials is 
in the offing. 

As I told the National Cattlemen’s Convention in my report, 

“this feeling of mutual respect and esteem will do much to stop the 
recriminations and the name-calling of previous yvears.”’ From that, 
all of us will benefit. Permittees and forest officials alike 

The CHatrMaAn. We agree on that. 

Mr. Mockuer. I thank vou gentlemen. I will try to answer any 
questions that you have 

The Cuarrman. We will agree we will all benefit if they stop 
calling names. 

Are there any more questions? 

Senator WreL_ker. I desire to interrogate Mr Mockle r for a moment 
with respect to a matter | brought up this morning. You probabl 
were here. 

Mr. Mockuer. Yes, | was 

Senator Weriker. Of course, as our very able Senator Barrett 
explained, your position is a good deal different in the State of 
Wyoming than it is in the States of Washington, Oregon, or Neveda 
with respect to the length of travel from the permittees’ residence to 
the Circuit Court of Appeals in San Francisco. Your circuit court 
sits in Cheyenne. You heard the objections that were discussed this 
morning and raised. What is your observation with re spect to that? 

l would like to get your observation, an old cowpoke who probably 
had his permit cut. You know the problem. 

Mr. Mockter. Senator, I think that your suggestion was a good 
one. However, in preparing this legislation we must consider the 
charge that has been so often leveled against the livestock industry, 
and that is that they are simply trying to put through legislation 
that would impede and hamper the Forest Service. With that in 
mind, Senator, | am not a lawyer and I would be reluctant to say 
that we should have 
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Senator WeLKER. How can that accusation be brought about when 
you go to the highest court in the man’s State? He is a man of great 
honor and integrity or he would not be there. 

Mr. Mockuer. I do not know how it is brought about but I have 
heard it repeatedly. If you make this court an appeal and tie the 
hands of the Forest Service—I do not say it is right but the charge 
is made that if you tie the hands of the Forest Service—you will do 
irreparable damage to the ranges while these cases are tied up in 
court. We do not want to be subject to that criticism. 

Senator Wriker. You have the criticism anyway. It could be 
tied up in the court of appeals in San Francisco. 

Mr. Mockter. As I understand it, not until it reaches the court. 

Senator WeL_ker. That is exactly what I am speaking about. | 
am speaking about that. I am familiar with the appeals and the 
ranger and supervisor and from the supervisor to the regional super- 
visor and from the regional supervisor to the Chief and from the 
Chief to the Secretary, and so forth. 

I am speaking about the court of last resort, that is, the court that 
the ordinary cow poke can go to to get a little bit of justice. It seems to 
me that a like accusation can be held and said against the people of 
the Forest Service. 

Here you are, you are playing for the big boys who can afford to 
vo to San Francisco on appeal, and you are not thinking of a permittee 
of, say, 40, 50 or 100 head of cattle. Is not that a pretty logical 
conclusion? 

Mr. Mockuer. Yes; it is. 

Senator We.iker. I have had more trouble with this thing, as I told 
the Chairman this morning, than anything else in the Senate. 

Mr. Mockuer. I think I should point out to the committee that 
the provision to go to court is in the Taylor Act, and that there have 
been only, as near as | can determine, two cases taken to the court 
since the Tavlor Act was instigated. 

Senator WeL_ker. Was that the circuit court of appeals? 

Mr. Mockuerr. It is the districet—Federal district court. 

Senator Wetker. Is it the circuit court of appeals, Counselor? 

Mr. Mynarr. I am not aware of the provision. 

Mr. Mockuer. It is called the Federal district court. 

Senator WELKER. I cannot understand why a man using the public 
domain under the Public Grazing Act allotment, if he can try his case 
before the district court, why in the Forest Service we have to go to 
San Francisco and hire an attorney. 

Mr. Mockuer. I am not advocating that, Senator. 

Senator Wetker. It is a tremendously important problem to me 
and in many States. 

Mr. Mockter. It is important that we do not run into the criticism 
of trying to impede the administration of the forests, which we are not 
trying todo. Westill want justice, Senator, which you are concerned 
with. 

Senator WeLker. I run a few cattle myself. My executive secre- 
tary has been in the Forest Service for many, many years, some 20 
vears. I do not like to hear them accused of playing ball with the 
big man, either. I do not like this legislation which would permit, in 
effect, the wealthy operator to perfect his appeal, should he be dis- 
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gruntled by taking his appeal to San Francisco when the little boy 
takes it and sits down. 

If you will read these figures, I think they are in cold, black type, 
they will show you just exactly why there were not more appeals and 
why there were not more reversals. It is because the little fellow 
could not afford it. 

Mr. Mockter. | agree with you. 

Senator WELKER. | cannot see the objection. A Federal district 
court is not going to hurt the Forest Service. 

Mr. Mockter. If we ean still pass the bill, please understand that 
we think we have at least the right to go to court, which is more than 
we had before. 

Senator WeLker. That is wonderful. But in Idaho you might as 
well forget about it. Outside of 3 or 4 operators, there are not more 
than 4 operators in Idaho could afford to go to San Francisco on a 20 
percent cut on their allotment. 

The CHarrMAN. Senator Barrett. 

Senator Barrerr. Will the Senator yield? 

Senator WeLker. Certainly. 

Senator Barretrr. Do you propose if an appeal is permitted to the 
district court that then an appeal from the district court to the circuit 
court would still be in order? 

Senator Weiker. | certainly think so. You as a lawyer would 

Senator Barrerr. Then you are getting into a matter of a lot of 
additional expense. You bypass some of that expense by going to 
the circuit court. 

Senator WeLkerR. Why not take it to the Supreme Court of the 
United States then? 

Senator Barrerr. It is not a matter that ought to be used to 
clutter up the Supreme Court of the United States. 

Senator WeLker. If you paid any attention to the calendar with 
respect to the Ninth Circuit Court of Appeals that calendar is pretty 
well cluttered up, too. 

Senator Barrett. This committee is considering that, Senator 
We are considering appointing additional judges. 

Senator WeLker. When we talk about property rights, a moment 
ago Mr. Mockler made a statement that we are a Government of law 
and not of men. I am impressed by that because that hits the point I 
am thinking of. I say that 90 percent of my people in Idaho, if they 
get an adverse decision before Judge Clark of the Federal district 
court, that will be the end. That will end it because they cannot 
afford, other than the big operator, to go to San Francisco. 

As I stated this morning, | have been in a pretty rough law business 
for 25 years and I have never yet appeared in the circuit court of 
appeals in San Francisco, because it is a specialized field and I have 
no business there. 

Mr. Mockter. Senator, I certainly agree with what you say and I 
hope that you can pass it that way. My only thought is that we did 
not want to do anything to impede the passage of this legislation, 
which would give us a chance to go to court and that in itself is a 
safeguard. We feel if we have the right to go to court we at least have 
something there as a background, whether we use it or not. 

I am not opposing your proposition. Please do not misunderstand 
me. 
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Senator Wetker. I appreciate that fact. I am merely trying to 
make my position clear. Mr. Nelson and I spent the year before 
last, 90 percent of our time, in Idaho investigating and riding the 
range, if vou please. And I know bunch grass from bear grass. 

We were riding the range to see if I could not talk to my per- 
mittees and see if I could not persuade them from being adamant 
and harsh toward the Forest Service. He certainly, who spent a 
lifetime practically in that service, does not want to hurt them and | 
do not either, because I work with them. 

But that was the everprevalent statement made, that they were 
just handicapped, they had no right to get justice, and now, if 
bring them up to the circuit court of appeals where you are going to 
have to travel, [ assume, if you go from northern Idaho you will 
have to go 1,500 or 1,600 miles to litigate a matter in the city of San 
Francisco. 

Mr. Mockier. Most of us are familiar with that. 

Senator Wre.ker. I am quite convinced of that and I am sure the 
Forest Service is not trying to put any ringeron anyone. Iam con- 
vinced 11 my operators are permitted to go to court, as a Man Is per- 
mitted to go to court in a lawsuit over a line fence or anything else, 
he will soon get his fill of litigation. 

Mr. Mockier. We might consider that as an amendment. 

Senator Weiker. I hope they do. I shall urge it and have the 
other Senators pay attention to it. I am sure it will help us a great 
deal 

Mr. Mocxuier. Are there any more questions, gentlemen? If not, 
thank you 

The CHarrMan. Thank you, Mr. Mockler. 

The next witness, and possibly the last one we can hear today, will 
be Mr. Vernon Metcalf of the National Wool Grower’s Association of 
Reno, Nev. 


You may proceed with your discussion of 5. 2548. 


STATEMENT OF VERNON METCALF, NATIONAL WOOL GROWER'’S 
ASSOCIATION, RENO, NEV, 


Mr. Mrercatr. My name is Vernon Metcalf. My residence is 
Reno, Nev. My main occupation is that of secretary-manager of the 
Nevada Livestock Production Credit Association, a cooperative 
rancher and farmer credit agency that has been formed under the 
Farm Credit Act. 

Incidentally, I have served as consultant on these grazing matters 
concerning the Federal grazing lands to the Nevada Wool Grower’s 
Association, and the California Wool Grower’s Association. Since 
many of our grazing users run back and forth across the Nevada- 
California State line, particularly in the national forests, I have 
worked along with the stochmen’s grazing committee in attempting 
to perfect the so-called uniform grazing bill, and have taken some 
part in the negotiations with the Forest Service officials in the prep- 
aration of the original draft of this bill. 

I have been asked to appear particularly today for the National 
Wool Grower’s Association in which I am a member of the forest 
advisory board. 


» 
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I would like to confine the statement that I have to make to 
particular parts of the bill 

The CHarrMan. That is all right. 

Mr. Merr« ALF. First rf all l would like to sav for all the stockme! 
and livestock interests that I have had the privilege of representing 
that in general they think this legislation is a step in the right direction 
To state their general position with regard to the probli mas a whole 
briefly, I have made this note as I came in. 

I did not have time to prepare a written statement but I will be glad 
to prepare and file one if the committee cares to have it Boiled down 
we look at the general problem in this way: In the light of the interest 
of the United States citizens for conservation and utilization of these 
resources, we think if a program of conservation and wise utilization 
of the soil and water resources of these lands is to be the objective 
since they are agricultural or pastoral lands which must be used o1 
a tenancy basis, then under a policy which gives the tenants, as pres 
ently, no reasonably definite protection in tenure terms as against th 
day-to-day whims of the landlord and his agencies, the lands had bettet 
not be used at all for this purpose since such 
conclusively demonstrated by the long history of agriculture la 
lord-tenant relationships, cannot help but result in either injury to 
the soil and water resources or their unwise utilization, or both 

Directing my attention particularly to section 11 of the proposed 
act, that section—and we think properly Was designed to arrang 
matters so that what we call bronco grazing tenants could not act 
a bronco manner to injure these lands or to stop a change in theu 
use by tving the administrator’s hands in court 

That section particularly bars the review bv the courts of any 
actions by the agents of the landlord to protect the lands from grazing 
injury or to change them to some other use. But it goes much fat 
ther. Our comment in that connection is this: to definitely bar 
aggrieved persons, with both their personal liberties and proper 
investments being at the mercy of the administrative actions of publi 
officials such as seems to be proposed in section 11 of 5. 2548, from 
recourse to the courts of our land should those officials abuse thei 
broad discretionary powers granted them in that section, would es- 
tablish an apparently new concept of government in our country tend 
ing to undermine, if not definitely undermine one of the most impo1 
tant basic principles upon which the continuance of our form of gov- 
ernment depends, 

In that connection our analysis of that section indicates that no 
matter to what extent an administrative act under this act abused his 
discretionary power, this action would bar the court from reviewing 
any such action by the administrative official 

No matter how much malice we think that is wrong as a principle o 
good government, and would like to suggest consideration Of a evi- 
sion in line 23 of section 11, which will point out what we are talking 
about. ‘To insert after the word ‘‘nor,” in line 23, some language 
such as this: “On any grounds other than arbitrariness, caprice, 01 
abuse of discretion.” 

That is practically the same language as is used up in line 3 on this 
same page in connection with another part of the act. But it would 
fix section 11 so as not to bar a review by the court in the case of these 
two actions in the case of abuse of discretion. 
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We think that is one of the most important things and the most 
important needs of revision in the act. 

Senator ELLenper. Why do you think such language was put in 
this bill? Have you any idea? 

Mr. Mercatr. I presume that it was put in there with the idea that 
the courts should have nothing to say about any action of adminis- 
trative officials so long as that action was lirrited to the protection of 
the land from injury or change of the use of the land. 

Senator ELtenper. According to his own view of it. 

Mr. Mercatr. When you say “his,”” whom do you mean? 

Senator ELLtenpsR. The administrative official. 

Mr. Mercar. I thought you asked me why that language was put 
in the bill. 

Senator ELL=enpeR. Yes. 

Mr. Metcaur. I think it was put in purposely to bar the courts 
from reviewing the action of the administrative official, no matter how 
much malice was used, so long as that action was limited to those two 
things, of preventing injury to the range or change of use of the land. 

The CuatrmMan. Mr. Metcalf, this provision you propose would not 
handicap the Forest Service in any way from making reasonable re- 
duction in the number of animals on a permit, would it? Or correc- 
ting any abuses that ought to be corrected? 

Mr. Mercatr. I think uniformly, Mr. Chairman, in all of the 
legislation that we worked on in our committee, and ever since the 
stockmen’s committee started work attempting to draw up some such 
bill as this some 3 or 4 years ago, we have carefully provided that there 
shall be no court action possible to restrain these administrators from 
taking care of a man who is deliberately injuring his range, summarily. 

The only thing we have asked is if the agent goes so far under his 
discretionary powers as to do that capriciously or maliciously, that 
in that case after the action has been taken by the administrator, it 
should be subject to review. If the courts do find that malice was the 
basis of the action, that the action should then be set aside. In no 
way would the administrative agents be stopped from the initial step, 
they could not be restrained under this proposal of the insertion of this 
language. 

That is our intent, at least. 

The CHAIRMAN. Suppose because of weather conditions or other 
conditions it is necessary to reduce the number of sheep grazing on 
a certain area by 500 head. This proposal of yours would not delay 
that, would it? 

Mr. Mercaur. Not at all. 

The CuarrmMan. That is something that our attorneys will have to 
work on. 

Mr. Mercacr. But if the party who was aggrieved felt that had 
been done under malice or abuse of power, then he could ask the court 
to review the case from only that angle. 

The CuarrMAN. How long could he delay action? 

Mr. Mercaur. He could not delay the action at all. 

We think in our part of the West that it is is important that he be 
not allowed to delay it; that the administrator be in a position to deal 
with such matters summarily and quickly. 

Senator WeLker. Mr. Witness, I am quite familiar with the number 
of operations in your great State and I am sure you are familiar with 
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the number in my State. We have very few bronco operators in 
either State. Is not that correct? 

Mr. Mercatr. Oh, yes; but the occasionai one causes much trouble. 

Senator Weiker. That is very, very true. 

Mr. Mercatr. So muchas tosection11. This deals with section 13 

This deals very much with the same point that Mr. Mockler caught, 
that we do not think this section properly limits the functions of the 
multiple-use committee to multiple-use matters, and to boil that into 
a few words, we say to establish a council of advisers in the case of 
multiple uses and then, instead of restricting such council's advisory 
function to matters relating to multiple-use problems, inviting them 
to exercise their advisory functions in matters specifically confined to 
but one of the multiple uses concerned especially whe re, by Federal 
statute—that is the Granger-Thye Act—advisory councils already are 
provided for those specific uses such as grazing 

We think that unless th at is corrected the situation can hardly help 
but result in a situation of overlapping authority and serious conflict 
and confusion and finally, a nullification of the benefits of either set 
of advisers. 

One other point as to section 13 has to do with the matter of appoint- 
ment of the council. If the purpose of section 13 in authorizing the 
the creation of a council to advise with the administrators in multiple- 
use matters has in mind any thought that those making up the council 
are to represent and truly be representative of each of the various 
uses concerned, then it would seem to us only logical under our form 
of government that those who are the users in each specific usage 
group, should have at least something to say about who is to represent 
them, instead of having them picked exclusively by the administrators 
with whom they are to counsel as section 13 pronoses 

Senator WeLKkerR. May [| interrupt, Mr. Chairman? 

The CHatrMAN. Yes, Senator Welker. 

Senator WeLKerR. You are anticipating, Mr. Metcalf, that the 
people picked, who are engaged in wildlife, might not understand the 
problem of the users, the livestock users, am I correct on that? 

Mr. Mercatr. You mean in the first point that | am making there? 

Senator WELKER. Yes. 

Mr. Mertcaur. That is right. 

Senator WELKER. It seems to me, as the chairman pointed out 
when a witness testified in Salt Lake, your position is well taken there. 

The CHarrmMan. Mr. Metcalf, the vorest Service has been using 
multiple-use committees in the past without legislative authority It 
is simply set up informally. 

Do you know of instances where these multiple-use committees 
have improperly infringed on single-use areas? I do not know whether 
that is what you would call them or not. What we are attempting 
to do here is to give a legislative status to what is already being done. 
I would not expect the Forest Service would abuse it any more than 
they have where it has been set up on a purely voluntary and informal 
basis. 

As I told the previous witness, the committee does want to find the 
proper language here to make sure that in establishing one committee 
we are not running in conflict with other committees already estab- 
lished by law. 
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We will have our lawyers work on that. I know you are a lawyer 
too and have probably worked on it. 

Mr. Mercaur. No, I am not. 

The CuarrMAN. You are not? You certainly act like one at times 
if you do not mind my saying it. 

Mr. Mercaur. I do not know whether I am to be complimented. 
Thank you just the same. 

The CHatrMan. We will go over that language carefully. 

Mr. Mercaur. I am like Mr. Mockler. Please understand, gentle- 
men, this is not offered at all in a critical mood. We are very much 
in favor of the general idea of the bill. Our whole purpose is to try 
to help, with suggestions to make it effective, as we are sure it is 
intended. 

The only other matters that I should take up your time with, | 
would like to reiterate some of the things that Mr. Mockler, the 
previous witness, said about the provision for the grazing fee study. 
We in our part of the region have no objection and think that if a 
proper study of proper charges for the use of these lands could be made 
and could be assured on the basis of the ability of the users to pay for 
the use of the lands, and still do those things that are necessary 
to good tenancy on their part, such as maintaining all the side invest- 
ments they must maintain in order to use these lands for a few months 
of the year, that the grazing fees generally would be less than they are 
now, not more. 

We think if such a study could be made properly, taking into con- 
sideration those factors, that we will have nothing to fear. However, 
just as Mr. Mockler pointed out, we went through all of this contro- 
versy with the Forest Service boys and again there I do not mean 
to be critical. We have a high regard for their sincerity and their 
conscientiousness and their intention of doing the right thing. But 
just as administrators who work on one side of the fence all the time 
are apt to be—it is only human nature—they probably see their 
side exclusively or more exclusively than the side of those they govern. 

In this particular case I was the secretary of our State livestock 
association of both cattle and sheep men back in the years when this 
grazing-fee method that we have now was settled after lone contro- 
versy, and settled on the basis that was supposed to keep it settled, 
that we would have a study made just as the Forest Service made it, 
to determine what a fair basis of charges was over a fair period of years, 
which would form a sound base, and then from that time on those fees 
would be fluctuated according to the value of livestock. 

As Mr. Mockler points out, almost ever since that study was mad 
the Government has been vetting the best of it. The values of live 
stock have gone up. Now they have taken all the good out of the up- 
rise and when it gets to where the values of livestock suddenly begin 
to go down and the stockmen get a chance to get their turn at a de- 
creased fee, up comes somebody with a suggestion that we get a new 
deal in grazing fees. 

The CHArrMAN. You seem to assume, and the witness before you, 
that a study would result in a recommendation of higher fees. Do you 
think that is necessarily so? 

Mr. Mercatr. We have heard statements quoted from the Forest 
Service boys themselves, and again we have no intention of criticizing 
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them, that a fee study is in order, and they have also told us that in- 
creased fees should be in order. 

The CHArRMAN. Section 5 provides that the Secretary of Agricul- 
ture can make a study. I think the Secretary of Agriculture is a 
pretty fair man. 

Mr. Mercaur. He will never make the study. He delegates th 


study to the agency of the Forest Service. He has never been know1 
to make the study. 
The CHatRMAN. He would not make it personally. Nevertheless, 


he is familiar enough with this area so that he would know whether lv 
got a prejudicial report or not. 

Mr. Metcaur. |] would not mean to contend otherwise, but it does 
seem strange to us—and again I say it seems strange to us—that, just 
as the turn comes to where the tenant is supposed to get a little break 
on the downward trend of fees, there is a proposal for a new study 

As I say, we have no objection if the study will be made in fairness 
out our way and will take into consideration the ability of these 
grazing tenants to pay and do those things that are nece ssary to rood 
tenancy and meet the requirements of the agents Where they supply 
all these side investments, with a fair return on their investments, we 
have no fear. 

The CHAIRMAN. Senator Barrett? 

Senator Barrerr. A study could be made without any authority 
any legislation: could it not? 

Mr. Mercaur. Yes. As a matter of fact, under the present 
statutes the Forest Service has a blank check, as near as I know, in 
the matter of grazing. There are no legal restrictions of any kind 

The CHarrMan. Mr. Metcalf, we are trying 

Senator WreLKeR. However, with the public opinion, a blank check 
does not work so well with them. 

Mr. Mercatr. I agree with that. 

The CuHarrMan. We are trying to 
give a greater sense of security to the people who use the national 
forests, and at the same time protect the public interest. We have 
had excellent cooperation from stockmen and sheepmen and rept 


a i. 1) 
et out legislation which will 


sentatives of the wildlife organizations and recreation. All the users 
have cooperated very picely. They seem to have a _ reasonabl 
friendly attitude toward each other now 


[ hope it lasts and that this legislation may help make it mot 
lasting. I do not know why section 5 was put in there because it 
is obvious the Secretary can make the study anyway. Possibly it is 
to he Ip pass the lezislation. J do not know whose idea it was to put 
it in there. 

Mr. Mercatr. It was lifted bodily out of the bill that the stockmen’s 
grazing committee built, as Mr. Mockler pointed out, at a time when 
we were dealing with both the Forest Service and what we call the 
Forest Service grazing lands. Their fee policies and the resultant fe 
are exactly opposite. 

For instance, the grazing service have made a study and deter- 
mined there should be no charge for the velue of the feed as such at 
all, and charge only for the cost of service. 

The Cuarrman. | know they have. 

Mr. Mercaur. The Forest Service adopts the other policy of a fee 
for direct revenue to the Treasury. We could see, in trying to unify 
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the legislation, that there was nothing but a study, and that was 
just lifted bodily out of that bill and put in this bill. 

The CuarrmMan. Possibly a major consideration of this legislation 
is looking forward to improving the conditions on the range so that 
the public, and particularly those who come after us, will be benefited. 

I do no see any harm in the study. On the other hand, until you 
told me I did not know why that section happened to be here. 

Senator WeLker. Does not the chairman feel that we would be 
doing quite a thing to the public relations of the Forest Service and 
the Grazing Service if we could get some reasonable stability between 
charging of fees, one based upon the food value and the other based 
upon an entirely different value? It would seem to me that that 
should not be too hard to do. I know I have heard many complaints 
about it 

The CuatrmMan. I suppose such a study would go into all those 
matters and that they would report back to this committee and the 
corresponding committee in the House within 2 years of what they 
found. 

Mr. Mercaur. Such a study as this, Mr. Chairman, if I might be 
permitted to observe, would still deal only with that part of the 
Federal pastures which happened to be within the national forest 
withdrawals 

The CuatrmMan. And the Bankhead-Jones lands. 

Mr. Mercaur. As Senator Welker points out, here we have an 
imaginary boundary line within those with forest withdrawals, Fed- 
eral pastures, and Federal pastures within Federal grazing with- 
drawals under BLM. When a cow or sheep steps across the line she 
steps out of a policy and into another policy of charges exactly 
opposed to each other, and with exactly different results, one a very 
nominal charge, one as much as eight times as high, with the same 
kind of feed in many cases. 

The CHarrMan. I recall in some of the lands where we went last 
fall, Mr. Metcalf, you could see that boundary line, almost, the 
difference in the grazing on each side of the line. I hope that some 
day all our lands might be as well cared for and carry as much live- 
stock per acre on similar quality lands as the Forest Service has. 

Mr. Mercatr. That is a fair observation. In our territory, the 
one I am most familiar with, those lands within the national forest 
withdrawals—and again I am not criticizing the Forest Service, I 
have a high regard for them and I worked among them myself; I am 
not a disgruntled employee, I left in good standing—most of those 
lands in our country are in the higher elevations that get the bulk of 
the precipitation. 

The Cuarrman. I think that is correct. 

Mr. Mercaur. Of course they look better. In the wintertime they 
do not look as good, they are covered with snow, and the only grass 
is on the BLM land. In the summertime they are the green spots 
because they are the high elevation and of course the lowland is dried 
up. 

I do not mean to say there is no difference in the administration of 
the two areas. That is the basic reason why, especially in the 
drought, that is when the people who are not too familiar with the 
subject are shown those lands and those seasons when the lower ele- 
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vations are just dried up, and of course the high elevations look 
beautiful. 

Senator Toyz. When we were there, they did not invite us; we went. 

Mr. Mercaty. I do not mean to infer 

Senator Taye. We went when we wanted to, not at their invitation. 

Mr. Mercaur. I did not mean to cast any reflections. 

The CHarrMan. That is another matter anyway. 

Mr. Merca.r. The only other matter | would like to comment on 
before I close is in that one little matter about who should stand the 
expense of the members of the multiple-use committees. We out our 
way have always felt that it was logically unsound for the adminis- 
trators, those in the administrative positions, to pay the expenses of the 
representatives of the tenants; to come and negotiate with them. 
Basically, in our opinion that would be about the same as having the 
employers pay the expenses of the labor union representatives who 
came to negotiate with them. 

We do this in the Grazing Service, the BLM has always had the 
National Council, National Advisory Council expenses paid by the 
Government. The Secretary of the Interior, if he does not pay their 
expenses, they cannot hold a meeting. And unless he calls a meeting 
there is no way for them to get their expenses. He has control of the 
meeting. 

Basically, we think that is entirely unsound. If there is not any 
better way to do it we are not opposing the proposition but we do 
point out that logically and under our American way of doing things 
in this country, we think that those organizations that represent these 
different uses should find some way of raising the money to pay their 
own representatives’ expenses, and not put that burden on the Govern- 
ment, and not get us in that peculiar position where the representa- 
tives have to get their pay for their expenses out of the fellow they came 
to negotiate with. 

That is all that I have to say, Mr. Chairman, and thanks very much 
for your time. 

The CHarrMan. Are there any further qu stions 

Senator WeLkerR. May I ask a question that I have been belaboring 
the committee with all day? 

The CHarrMANn. Senator Welker. 

Senator WELKER. You come from my section and you certainly 
appreciate the problem we have with respect to the judicial deter- 
mination of grievances, making it necessary for our small permitté 
to go clear from Coeur d’Alene, Idaho, for exam ple, to San Francisco, 
to get judicial determination. Do you not think that that problem 
could be satisfied by striking out the words ‘circuit court of appeals” 
and having the district court of the State in which the problem arises 
handle that litigation? 

Mr. Merca.r. Senator, I am certainly in favor of anything that will 
give the man of modest means—we might even call him the tenant 
with the smaller operations—a fair chance. If he is not given a fair 
chance in this legislation it will not last. Public opinion will break 
it down. 

Anything that is sound and fair and can be passed in this legislation, 
to do the job so that everybody, regardless of size, bas a fair chance 
to have his ease heard, and in the courts of the land, we in our section 
of the country are certainly in favor of. 
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Senator WeLKER. In other words, you believe that here is a court 
with unlimited jurisdiction which can take every dollar you possess, 
every bit of your properties, and in certain instances deprive you of 
your life by virtue of this legislation, we are by passing that court and 
we are going a thousand miles away to a circuit court of appeals 

[ might say possibly some of them would not understand the 
grazing problem. I certainly appreciate that. I hope the committee 
will think of that. In your State and in my State it is a problem 
because in the northern portion of your State you have to travel nearly 
as far as we do. 

Mr. Mercatr. In that connection, if I do not burden the com- 
mittee too much, [ would like to make the comment that I think that 
this bill, as written, and again this is not criticism, would arrange 
matters so that there would not be many things that could reach the 
courts 

This bill says that in order to get a review by the court you must 
be able to show some violation of this act, something against the law. 
Definitely there is not very much law in this act. It does provide 
that the administrators and the grazing tenants can enter into agree- 
ments which would have the effect of giving the tenant the benefit 
of improvements that he worked on the pastures allotted to him, 

I can see where the terms of that contract could go to court, But 
first it has to be entered into. The law does not create the contract 
The only other thing, unless there is some contract created, and only 
within the terms of that contract, do I see much chance for any tenant 
to get to court in the case of this bill. 

The CuarrMAN. You would not anticipate much going to court 
anyway. 

Mr. Mercaur. The only thing I can see in it—and I do not claim 
to be the fellow who knows it all by a long shot, and I do not get too 
much time to study it—if the bill is fixed, if section 11 should be 
revised so that even in the case of prevention of injury action by 
administrators, if the person against whom that action was taken felt 
agrieved from the standpoint that it was taken on the basis of an 
abuse of discretion which, just as there are bronco tenants occasional, 
there are bronco administrative agents who seek to discipline some 
tenant because they think he needs disciplining, and on the basis of 
discipline they will make these reductions in the permits on the argu- 
ment that it is necessary to preserve the range—if this bill should be 
revised so that that agrieved tenant in such a case could have his case 
reviewed from the standpoint of an abuse of discretionary powers, 
the re may occ asionally be one of those cases reach the courts. 

ut in principle [ certainly agree with Senator Welker that if there 
is to be a provision that is going to allow these grezing tenants to 
have certain reviews by the courts, it seems to me only just that it 
should be fixed so that it would be practical for all sizes of tenants to 
cet a fair deal in the matter of judicial review. 

Senator Wetker. Thank you very much. 

The CuarrmMan. Thank you, Mr. Metcalf. 

Is Mr. Carpenter in the room? 

(No re sponse. ) 

The Cuarrman. I do not see him here. We have with us Matt 
Triges, legislative director of the American Farm Bureau Federation, 
who was slated for tomorrow. 
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Is your testimony very long? 
Mr. Triaes. It will take about 5'4 minutes to read. 
The CuarrMan. We will hear you now 


STATEMENT OF MATT TRIGGS, ASSISTANT LEGISLATIVE 
DIRECTOR, AMERICAN FARM BUREAU FEDERATION 


Mr. Triacs. Mr. Chairman, the policy of the American Farm 
Bureau Federation, as approved by the official voting delegates of the 
1 


member State farm bureaus in December 1953, on the issue dealt 
with by S. 2548, is as follows: 





We recommend the enactment of Federal legislati« whict stal ea 
clarify the rights of private users of Federal land suitable for grazing | 
with the private user should encourage improvement of the land. Grazing user 
should be provided as much see rity of ten ire as Is compatibie with the } 
interest in the management of the land 

This legislation st ould establish more specific 1 atior ships betwee Fe ieral 
agencies and grazing land users of the same general character as the reculati 
now applicable to land administered under the Taylor Grazing Act Ever 
effort should be made to increase the carrying capa ( hese lands in pref 
to reducing the grazing permits. Where reduct s in grazin e are esse 


for the protection of the resource, the users should have a sufficient pet 
to adjust their operations. 

The hearing record on this bill resulting from the committee’s visit 
to the Western States evidences the broad support of and interest in 
the principles set forth therein. 

The record also includes some testimony in opposition to the enact 
ment of the bill. This statement will deal briefly with a few of the 
objections raised by witnesses opposing the legislation. 

Substantial portions of this bill merely set forth in statutory form 
the present administrative practices of the Forest Service. Even 
though this may be true we believe it is desirable that the legislation 
be enacted. It is the right and responsibility of the legislative branch 
of Government to define, as specifically as the circumstances may 
permit, the manner in which the executive function is to be performed 
This goes in the direction of government by law, rather than govern- 
ment by men. 

It is probably true that most, perhaps all, of the controversies 
which have arisen between the Forest Service and grazing-land users 
have been handled in an acceptable manner and with every consid- 
eration to the interests of the grazing-land user under the present 
appeals procedure established by the Forest Service. We neverthe- 
less believe that the appeals procedure set forth in the bill is a preferred 
procedure. 

It is one of our basic political ideas that any citizen should have the 
right of access to the courts for judicial determination when they 
believe their interests have been dealt with contrary to law An 
appeal to an administrative agency is not an acceptable substitute for 
the right of judicial review. It is important that we separate the 
judicial from the executive function of Government in accordance 
with the pattern laid down by the Constitution. 

We do not share the concern of some of the witnesses before the 
committee that this will unduly burden the Forest Service with legal 
matters. 

One of the significant features of S. 2548 is that it authorizes the 
Forest Service to promote private improvement of Forest Service 
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land and provides an incentive for such improvement by authorizing 
the Forest Service to enter into agreements with users with respect 
to their use of the increased grazing capacity resulting from such 
improvements. 

It is submitted that much of the grazing land administered by 
the Forest Service needs improvement—seediny, brush clearing, drift 
fences, noxious plant eradication, water development, and so forth. 
S. 2548 will provide a means whereby this may be accomplished 
without cost to the Government. If the bill were to be given a title 
it is suggested it would be appropriate to call it the Grazing Land 
Improvement Act. Under its provisions we should experience signifi- 
cant progress toward wise management of this important resource. 

The committee print of S. 2548, dated January 9, contains a num- 
ber of re ryintone. These are not of major significance; however, we 
question the desirability of section 13, provi ling for the establishment 
of multiple-use advisory boards. Actually the Secretary is free to 
establish advisory committees at the present time. The only new 
feature is that the Secretary will be authorized to pay travel and 
subsistence expenses for Board members. 

We see little to be accomplished by this provision. It would appear 
that presently existing organizations are competent to perform this 
advisory function and that it is preferable that they do so. Where 
true multiple-use problems are involved, the Secretary will have no 
difficulty in calling together representatives of interested organiza- 
tions for consideration of the issues involved. 

We believe this is preferable to the creation of new quasi-govern- 
mental committees, the members of which are appointed by the 
Secretary rather than being elected by the interests which they rep- 
resent... We therefore recommend the deletion of section 13 of the 
bill. If section 13 is retained, we recommend that the committee 
report indicate that such boards should be organized only where there 
is a real local need and demand for the creation of such advisory 
boards that cannot adequately be met by informal meetings of repre- 
sentatives of presently existing organizations with representatives of 
the Forest Service. 

I would like to interpolate at this point, in support of Mr. Metcalf’s 
amendment with respect to the jurisdiction of the courts. I think he 
has picked out a flaw of the bill that I had not noticed before in that 
the present language, without intending to do so, does deny access 
to the courts on protection cuts or change of use even where the admin- 
istrator’s action is arbitrary or capricious. 

I know that—I am sure that that is not the intention, but it just 
happened to have been written that way. 

| would also like to comment relative to section 5. This is simply 
a carryover from the so-called Uniform Grazing Act. It had a pur- 
pose in that act and that purpose was designed to resolve this conflict 
between the varying methods of determining what the fee should be. 
It really is not necessary in connection with this act. 

The Department of Agriculture has authority to make such studies 
any time they please, and they have authority to revise the fees any 
time they please, so there is really no purpose for this section 5. 

I would like to express appreciation for the opportunity to appear. 

The Cuarrman. With regard to section 13, Mr. Triggs, one purpose, 
if not the primary purpose of that, is to reassure people that the en- 
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actment of this legislation does not repeal the Secretary’s authority 
to establish multiple-use committees where desirable. 

We found on our trip—Senator Thye will recall—some apprehen- 
sion that the enactment of this legislation would repeal the Secretary’s 
authority. Of course you could not repeal what he never had offi- 
cially in the first place. 

But the fact that there was nothing in the bill mentioning multiple- 
use committees seemed to have created that impression im certain 
areas. We do not want to repeal the Secretary’s authority to use 
informal committees whenever he sees fit. We have had some sug- 
gestions as to the wording of that. 

If we authorize by law the use of multiple-use committees when 
desirable under such terms as the committee may finally decide on, 
it seems to me if we were reassuring the people that we were not re- 
pealing his authority to use such committees, that maybe a good 
purpose would be served. 

Mr. Triees. Our recommendation was not very strong, but we 
would hope that the committee and the Congress would make it clear 
that they were not urging in any way, or indicating an intention of 
Congress that they should be set up if they are not necessary. 

I do not think they are necessary in many of these are: The 
people best qualified to represent the local people are the representa- 
tives of organizations presently existing who would be glad to serve 
without anybody paying their expenses. 

The CuarrMan. That matter of expenses is something we will have 
to consider when we take up the bill. 

Senator We_kerR. May I have one question? 

The CHarrMAN. Senator Welker. 

Senator WeLker. I do so appreciate your very profound testimony 
with respect to the right of judicial process. You have heard me in- 
terrogate all morning with respect to whe rem or not other witnesses 
felt it was fair for a distressed permittee to be forced to go to the 
circuit court of appeals some 750 or a aaa or 1,200 miles away. 

Could you give us briefly your observation in that respect? 

Mr. Trices. I am not a lawyer. 

Senator WeikerR. You should be. 

Mr. Triacs. My observation is only that of a layman. I am not 
so sure that as a layman I should be presumptive enough to endeavor 
to advise the committee on this point. Certainly we are all in accord 
that the objective should be adequate and expeditious and economical 
justice. 

As a layman my reaction to your suggestion is good. I am not 
sure I understand all the implications involved. I have a question as 
alayman. If you can have access to a district court the No. 1 possi- 
bility is that the permittee wins in the district court. Then the 
Government, since they apparently have their minds made up, is 
almost certainly going to appeal to the appeals court. 

Senator We.tker. That could be. 

Mr. Triaes. The No. 2 alternative is that the permittee loses in 
the district court, then he is going to have to appeal to the appeals 
court. As a layman I am wondering if this will involve the permittee 
in a large number of cases where he has to go through 2 court proce- 
dures and have 2 sets of lawyers. I am for the objective if this is the 
thing to get it. 
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Senator We.Lker. With respect to the 1 where the permittee loses, 
I think in 95 percent of the cases—98—that will terminate him because 
in a large majority of cases he cannot go to San Francisco, in my circuit, 
to litigate the matter. 

With respect to whether or not the Government can appeal, that is 
true with any sort of litigation that any person can be involved in 
with the United States Government. I have had them horsewhip me 
all over the United States on appeal. 

Sut there is a court of public opinion with respect to that also. If 
the Government of the United States, the Forest Service, force small 
permittees to take their case, after having won it honestly and fairly 
before a learned court in the State where the question arose, if the 
Government would force them on an appeal such as that, I am certain 
that there would be some public opinion that would stop that quickly. 

I have all the confidence in the world in the Forest Service that if 
they find they are wrong after this matter has been litigated in a court 
of competent jurisdiction, they are not going to try to drive a man out 
of business. ‘That I firmly believe in. 

Mr. Triacas. We are not in disagreement as to the objective. [ am 
not a lawyer and not competent to advise you as to the best way to 
attain this objective. 

Senator Weiker. Thank you very much. 

Mr. Triaes. There is one thing about this hearing, and that is that 
the importance of the appeals procedure has not been sufficiently em- 
phasized. It provides in effect an arbitration board that will settle 
99 out of a hundred of these cases. 

The CuHarrMan. The general feeling at the hearings we had in the 
West in September was that seldom, if ever, would the courts be 
resorted to, but the fact that we had machinery enabling them to 
resort to the courts would give them a more satisfactory assurance 

Senator Weiker. As someone said a moment ago, there was a 
wholesome feeling now between the users and the Forest Service, and 
I think that would be a tremendous step to cement that feeling. 

The Cuarrman. Nobody seemed to think that a case would get as 
far as the courts except for some rare exception. 

Senator Werker. I believe that is true. 

The CHarrMan. Thank you. 

We will recess until 10 o’clock in the morning when we will have 
7 witnesses to be heard. 

(Whereupon, at 4:25 p. m., the hearing was recessed, to reconvene 


at 10 a. m., Friday, January 22, 1954.) 
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UNITED STATES SENATE, 
CoMMITTEE ON AGRICULTURE AND FORESTRY, 
Washington, D. ¢ 
The committee met, pursuant to adjournment, at 10:08 a. m., in 
room 324, Senate Office Building, Senator George D. Aiken (chairman 
presiding. 
Present: Senators Aiken, Thve, Schoeppel, and Ellender 
Also present: Senator Barrett of Wyoming 
The CHAIRMAN. The committee will come to order The first 
witness this morning is Congressman Lee Metealf, of tl! 
District of Montana. 
Congressman, we are glad to have vou with us today l notice 
that you have a prepared statement. You may proceed. 


STATEMENT OF HON. LEE METCALF, REPRESENTATIVE IN 
CONGRESS FROM THE FIRST DISTRICT OF MONTANA 


Mr. Metcaur. Thank vou, Mr. Chairman. I would like to read 
the prepared statement but I am perfectly willing to be interrupted 
at any time for questions. 

The CHarrMan. Very well 

Mr. Mercatr. Mr. Chairman and members of the committee, at 
this time I wish to compliment the committee on the hearings on this 
bill held during the summer in the West The people of Montana 
are grateful that you included Helena on your itmerary We were 
glad to have you with us and we hope you can come back and visit 
us again. 

Parenthetically, I do not think you want to be back in Helena 
right now. It is 59 below in some places of Montana 

This committee observed at firsthand the First District of Montana 
which I represent. You came through a part of the 13 million acres 
of national forest that lies within that district You saw in your 
trip from Bozeman to Helena some of the watershed around the head- 
waters of the Missouri River. Had you traveled a few miles farther 
west you would have crossed the Continental Divide into the water 
shed of the Columbia River. 

You observed during your visit to Montana the importance of the 
forest cover to the upstream watersheds of two of America’s great 
rivers. Any action that alters our watershed and forest cover in 
Montana affects people from Astoria, Oreg., to New Orleans, La 

The most valuable natural resource in the West is water. Any 
consideration of a resource policy must begin with a consideration of 
watershed protection. Members of this committee have long been 
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aware of the need for conservation of water, flood control in the spring 
runoffs, with water storage for the dry season. 

The protection of natuarl cover, the battle against erosion, and 
proper land management are all phases in this struggle to protect the 
watershed. 

In addition to watershed protection the national forests are subject 
to other multiple uses. Tourists coming to Montana to enjoy its 
incomparable recreational opportunities spent more than $81 million 
in 1953. Hunting and fishng, recreational facilities of the national 
forests were attractions that rivaled our national parks in drawing 
visitors. 

These recreational activities are not only for the visitors but the 
home folks in Montana enjoy the out of doors, the hunting and fish- 
ing, and their cabin sites on the national forests. 

Access to fishing waters is an increasing problem. In spite of the 
fact that Montana is a public land State with 37 percent of its land in 
public domain there is already difficulty in some areas in getting access 
to fishing streams. 

Right now the State of Montana is surveying its State-owned land. 
Some of the land that is highly valuable for access to fishing streams is 
being set aside and not sold or rented for any other purpose. Access 
clauses are a necessary part of any multiple land-use program. 

In the course of the hearing this committee held in Helena, Chief 
Justice Hugh Adair of the Montana Supreme Court touched on this 
access problem. He called attention to the fact that permittees on 
National forest lands sometimes owned, in private ownership, the land 
and the roads that led into the national forests. 

At gates and along fences ‘“‘No trespassing’”’ and ‘‘No hunting and 
fishing’ signs prevent prospective fishermen from getting to rivers 
and streams and hunters from getting into some of the best hunting 
country. 

Shortly after you were in Montana this difficulty of access was 
dramatically demonstrated by a picture of President Eisenhower 
fishing in Colorado. Cattle were grazing on both sides of the stream 
and in the foreground in the middle of the picture was the sign ‘‘No 
hunting or fishing. Trespassers will be prosecuted. Swan Hereford 
Ranch.” The caption over the picture in Life magazine—September 
28, 1953—-was ‘“‘A Sign Ignored.’”’ But lesser fishermen than the 
President of the United States might not feel so free to ignore that 
sign. 

While the tourist spending exceeds the value of the copper mined 
in Montana, nevertheless, Montana is still a great mining State. 
Not only is Montana one of the leading producers of basic metals 
but demands for new metals have encouraged prospectors to look for 
trace and scarce ores and Montana is a veritable treasure house. 
Much of this mineral exploration is on national-forest land. 

Timber production is another basic Montana industry dependent 
on the national forest. Not only are these industries income producers 
for the State and its people and raw-material producers for the Nation 
but they are interrelated and interdependent. 

It takes mine timbers to get out ore. A guide for tourist parties 
may also cut Christmas trees and run a few head of cattle under a 
grazing permit. The water that is held back by natural cover is used 
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for irrigation, industry, domestic uses, and power as well as contribut- 
ing to mountain scenery and holding a creelful of fish. 

It is this interdependence and interre lationship of the multiple uses 
of the forests that moves me to oppose 5. 2548 and similar legislation. 
Because the bill before this committee is special interest legislation. 
It is legislation designed to give one user of the public domain special 
consideration and special privileges not enjoyed by the other users. 
When we consider that grazing is, in most cases, the least important 
of the multiple uses, then the undesirability of this legislation becomes 
more evident. 

There have been some 5,000 laws passed relating to public lands. 
Most of these have been repealed or revised but the whole approach 
has been to enact piecemeal legislation to solve isolated problems. It 
is time we abandoned that approach and started enacting legislation 
for unified development of the public domain as a whole, recognizing 
that it is multiple-use land. 

The stockmen and other proponents of this legislation give as their 
chief reason for sponsoring it that they feel insecure under the present 
administrative regulations of the Forest Service. This insecurity is 
largely fanciful. There are grazing permittees who have continuously 
grazed cattle on the national forest since grazing permits were intro- 
duced. The -best evidence of the security that the stockmen enjoy 
in their grazimg on the forests is the high value of a grazing permit 
when the base ranch is sold. In some instances the value given to 
the forest permits is greater than that assigned to the ranch itself. 

The second reason advanced for the enactment of this legislation 
is that the stockmen want access to the courts and a system of admin- 
istrative appeal. They now have both. They have access to the 
courts under general law applicable to all persons. Not satisfied 
with this, they want special privilege, a special appeal, and want to 
bypass local courts and local boards. 

The administrative review contained in sections 6 and 7 of the bill 
is one of the most complicated I have seen. As a matter of fact, 
review under the Administrative Procedures Act proposed in the 
D’Ewart (H. R. 4023) and Barrett-Butler bills (S. 1491) is sounder 
and less complicated than the review procedure here proposed. 

This elaborate procedure of having the Secretary of Agriculture 
designate a member of the appeal board, the person requesting the 
review designating a member and the two of them selecting a third is 
presumably to get an unbiased board. Then two of the members 
must be from a State other than that in which the controversy arose. 

This is a clever device to establish a one-man board dominated by 
the representative of the grazing interests. He will be the only man 
on the board who knows anything about the livestock industry and 
the only man who knows local conditions. 

After the administrative remedies are exhausted the bill provides 
for an appeal to the courts. The court is the United States Circuit 
Court of Appeals. 

Montana, along with Arizona, California, Idaho, Nevada, Oregon, 
and Washington is in the ninth circuit which holds court at San 
Francisco. An appellant would have to travel 1,500 to 2,000 miles 
from points in Montana. Distances are similar in other States 
affected. 
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This direct appeal bypasses the local courts. For example, an 
order of the Interstate Commerce Commission can be tested in the 
Federal district court. An appeal from an administrative decision 
of the Internal Revenue Bureau can be tried in the district court. 
But instead of trying the case in the local courts in Butte, Helena, 
Kalispell, Great Falls, et cetera, in Montana, the stockmen want to 
get far away and have the case heard by judges who may have no 
knowledge of the local terrain, no background in local problems. 

This is my chief concern with this legislation. Why do the stock- 
men distrust their friends and neighbors in their local communities? 

Parenthetically, I want to say that in the State of Montana they 
have no reason to distrust their friends and neighbors. The stockmen 
are leaders in their local communities. There are more stockmen in 
the Montana Legislature than any other profession. They are on the 
boards of county commissioners, they are in the local service clubs, 
and they are the respected active members of the community and 
thes should trust their local friends and their local neighbors. 

Our traditional system of administration of justice is based on local 
participation. This is one of the foundations of democracy. We 
trust grave questions of life and liberty and complex financial trans- 
actions to juries composed of local citizens. But when it comes to a 
determination of the validity of an order regulating grazing we ap- 
parently have to go to strangers out of the State to get the stockmen 
a square deal 

Now actually the chairman of this committee has introduced a bill 
which I believe meets the needs of the stockmen and does not contain 
the special interest and special privilege included in S. 2548. I refer 
to 5. 1509 introduced by Senator Aiken in March of last year. A 
simple further amendment to section 4 of that bill would dispose of 
all the valid objections of the stockmen and, at the same time, protect 
the other multiple users of the national forest 

S. 1509 gives statutory sanction to the multiple-use advisory boards 
now existing in many areas by administrative regulation. The com- 
mittee print dated January 9, of S. 2548, which is the latest version 
of the bill I have seen, includes an additional section, section 13, which 
gives the Secretary of Agriculture statutory authority to establish 
advisory councils consisting of the representatives of the various uses 
to which the land is subject. The inclusion of this section is, in my 
opinion, a long step in the right direction. 

[ suggest that this multiple-uses advisory board be also the first 
administrative appeal board. Then we would have a return to local 
control and the benefit of local knowledge and experience. Each 
class of user would be represented on the board and a decision of 
such a board would insure that the land was going to be devoted 
the greatest use in the public interest. 

\s for an appeal to the courts, the stockmen already have ample 
protection from arbitrary and capricious acts of public officials. 
The two great common law writs were developed for this kind of 
relief. The writ of injunction is available to prevent a public official 
from carrying out an illegal or an arbitrary and capricious act; the 
writ of mandamus is avillate to require a public official to porters 
an official duty he is required by law to perform and which he arbi- 
trarily and capriciously refuses to do. These writs are available to 
all litigants, to the stockman, to the miner, to the lumberman. 
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Another long step in the right direction is the committee amen 


ment which gives all users aggrieved by a decision of the S tary 
or one oj his officers the right t » appr al rather than limiting th: ht 
to administrative review and appe al to th courts to those Ag ec 
hy regulations relating LO 2razing uses Howe Vel the Hneius 
the othe r users 10 the group permitted to request an a 
review or appt al does not alter the fact that t review pl l es 
are too awkward ana imbet ome to be wWworkabie and th thi 
review bv the eireuit court ol appeals by a court too 1 
practical purposes Che ninth circuit is one of the busiest 
courts in the Nation The present comp } I hKdiges 
quate ana this bill would load unnecessary ¢ ra WOrk on 
already overburdened court 

Because of the distance, the rules requiring printing of the record 
and briefs, only the wealthiest of stockmen co iid afford to take an 
appeal under the proposed legislation. It would be far better to mal 
the first iucdicial review before the | Hite 1 States d strict court in the 
district ln W Lich the land was located Nii s Ol ti cases WOuld ( 
finally decided at that stage If further review was deemed necessa 
the litigant could always appeal to the circuit court as In any oO er 
le oal proceeding. 

in view of some of the difficulties that I heard about vest 
want to sav that Il am not recommending judicial review by the dis 
court in a trial de novo; that is, a nev 

Lam Ie ommending an appellate view, & rey on the 1 ord 
the findings of the administrative tribunal as to the facts if they 
supported by competent evidence and only a review in the dis 
court on the lay on the record as Made 1n the administrative tt ll 

It would be an appellant review, the same s ot review vou et 
at the United States circuit court of appeais except at thr local ley 
with the right of appeal of cours ‘ lin any otber case to the (| a 
states circuit court 

Senator ISLLENDEI Should we write that nto t] , law to &ive this 
right of appeal LO the district court as you have just Mentioned, vou 
would want to leave that matter adjudicated solely by the judge? 


Mr. Mercaur. I would want an appeal in the district court just 
as you have written into the lav 

Senator ELLENDER. No jury? 

Mr. Mercautr. No. The jury as the finder of the facts would 
the same as an administrative tribunal 

Senator ELLENDER. What you want would be a provision in the 
bill that would give the right of appeal to the district court instead of 
to the circuit court 

Mr. Mercaur. To the district court in the first instance, and most 
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of the cases would be decided at that level, at the local level 


Senator ELLENDER. Except for section 13 as you have just 
tioned, and the creation of a council l understand that what this bil 
does is to put into law the present practices. ‘There is not much 


change. 
Mr. Mercaur. That is probably true [t sets a different adminis- 


trative appeals procedure. 


Senator ELLENDER. That is what I am saying. The appeal pro- 
cedure would be different 
Mr. Mrercaur. The judicial review procedure is different 
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Senator ELLENDER. That is along the same line. I would like for 
you to point out, what we are doing in this bill that is not being done 
now. That is, in addition to the judicial appeal and a board as pro- 
vided for in section 13. 

Mr. Mercaur. You are not doing very much, except I think you 
are doing it better by your present system than you are doing it in 
this bill, and I would suggest a method in your bill to do it even ‘better 
than you are now doing | it. 

Senator ELLENDER. How can you say that if it is the same? 

Mr. Mercatr. It is not the same. You have an administrative 
appeal procedure now. 

Senator ELLENDER. That is the thing which we are trying to im- 
prove. You have made a suggestion that may be better if you really 
get the appeal to the 

Mr. Mercatr. Advisory council. 

Senator ELLENDER. Yes, instead of making it direct to the circuit 
court of appeals, make it direct to the district judge. 

Mr. Mercaur. The judicial review. 

Senator ELLENDER. That is something we can think about. Out- 
side of that, and of course section 13, point out to us anything in the 
bill that will make it different from the present procedure. 

Mr. Mercatr. I feel that the administrative review procedure, 
this board that consists of 3 members, 2 of whom must be from out- 
side the State, is too complex, too awkward, too cumbersome. 

Senator ELLENDER. Why? You have a board now of five that, as 
I understand, whom the Secretary can appoint. I think it would, 
if | were a permittee, prefer to deal with an impartial board than 
my own people. There would be less chance for heated disagreement. 

Mr. Mercaur. I have confidence in my local people. 

Senator ELLENDER. I am sure men of integrity will be appointed 
on this three-man board. 

Mr. Mercatr. I have no question but that men of integrity will be 
appointed 

Senator ErLtenpser. If I thought it would not result in that, I 
would want to strike it out myself. We should have good people 
appointed in order to adjudicate on a matter that is of local interest, 
it is true, but it strikes me, by getting somebody farther away who 
could look at it without this local touch it might be better. 

Mr. Mercaur. The same argument might be made in getting juries 
from farther away. Yet we go to an expensive procedure of getting 
local juries. And we reverse cases and send them back for a new 
trial because you have not allowed them to pick a local jury. 

Senator ELLeENpER. This entire area is similar, Idaho, Montana, 
Wyoming. You have similar conditions one with the other, do 
you not? 

Mr. Mercatr. That is correct. But we do not have the same 
conditions that vou have in the Southwest, for example. Some of 
the members of the committee could see the difference between the 
problems of the Southwest and the problems of the Northwest in 
this rangeland and forest land in the South and the open forests we 
have in the Northwest. 

Senator ELLenpEerR. Of course it would be possible to appoint an 
arbitrator from, say, Louisiana, who I am sure would be a good man. 
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Mr. Mercatr. He would have a better knowledge of conditions 
local to Louisiana than of those local to Montana. 

Senator ELLENpDER. The probabilities are that those boards would 
be appointed from men in adjoining States. 

Mr. Mercatr. I am not questioning, Senator, the integrity of any 
member that will be appointed to the board. I feel that it is better 
to decide these things at the local level. I feel that it is better to 
have all the multiple users, the friends and neighbors of the man 
concerned, there on the board deciding it. That is the way we do 
it in jury trials and that is the way we do it in other decisions and I 
would like to see it done in this bill in that way. 

The CHAIRMAN. Senator Ellender, I would say most of the witnesses 
we heard expressed themselves as being very well satisfied with the 
present policies of the Forest Service, but a good many of them 
indicated that they would feel more secure if the present adminis- 
trative policies were made congressional policies and written into the 
law so that in the future some Administrator of the Forest Service 
might not be capricious and so forth. That is about what we are 
doing, giving people a greater assurance that the present policies of 
the Forest Service which they like will be continued. 

Senator ELLENDER. And you are writing them into the law. 

The CHarrMan. That is right. 

Senator ELLENDER. That is what I understood from the witnesses 
who testified yesterday. 

Mr. Metcautr. My only point is that the present procedure in 
some ways—and I am only touching the parts I criticized about the 
law—are better now than they are in the proposed law, and I am try- 
ing to point out how I feel such judicial review in the district court will 
be better. 

Senator ELLENDER. | understand. That is the point at issue. 

The CHairRMAN. That is a good suggestion you have made which I 
am sure the committee will consider very seriously, of having the 
district court rather than the appeals court able to hear these cases. 

I think that is something that we will definitely consider. 

Mr. Metca.r. However, I feel it should not be a new trial. 

The CuarrMan. That is right. It should not be set up in competi- 
tion with the regular appeals board. 

Mr. Mzrcatr. That is right. It should be a legal, judicial review. 

The CHarrRMAN. Will you proceed? 

Mr. Mertca.r. I have one more point, Senator, Many of the points 
I would feel called upon to stress this morning have been developed se 
logically in previous testimony that it would be redundant to try to 
add to it. 

Mr. Hugh B. Woodward, Mr. Elliott S. Barker and Mr. Lee Hover 
at your Albuquerque hearing made strong statements with which I 
concur as I do in the statement made by Mr. Homer E. Martin at 
your Salt Lake City hearing. 

But before I close I feel that insufficient stress has been laid upon 
the effect this legislation will have upon the upper limits. 

Attention has been called to the impact upon the upper limits by 
Mr. Richard Shipman of the Montana Farmers Union and by the 
statement filed with the committee by Mr. Lyle F. Watts; perhaps 
there are others I have overlooked. I want to enlarge a little upon 
this phase of the bill before us. 
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When the Forest Service first began to issue grazing permits the 
pelicy was laid down that there should be “benefit for the greatest 
number of users rather than encouragement of large outfits.”’ This 
wise and beneficial policy received judicial approval in Light v. 
U.S. 220 U.8: 638. 

As an example of this historic policy of permitting as many users 
as could be accommodated consistent with sound conservation prac 
tice, | quote f 


i 


LR 


from a letter written by Chief Forester Harry S. Grave 
in 1918 to District Forester Frank Pooler at Albuquerque, N. Mex. 


The gra r policy of the Forest Service is essentially in the interest of the small 
Lhat po nust be carried out In practice. 

nm . tno s ; 

That was the policy in 1918, that is the policy today. I hope that 


will continue to be the policy of the Forest Service in the future. 
: e ae e : : . , . i ' 
In carrying out a grazing policy for the primary interest of the small 
man the Forest Service has established maximum size limits. These 





in different areas but they are designed to prevent the publicly 
owned grazing resources from being monopolized by one individual 


Under section 2, suppose a permittee is grazing the maximum 
number of cattle permitted by the local regulations and he makes the 
range i iprovements deseribed in the sectlo m Will he thereby he 
permitted to eraze more stor kk than the local upper limits allow? 


If so, what happens when the lease is transferred? 


Section 3 prohibits any reduction in the number of permitted live- 
stock solely on the basis that the permit is being transferred. [f a 


permit is transferred to a permittee who is already grazing the maxi- 


mum, does this mean that the upper limits are to be disregarded? 
If so, the maximum size regulation is destroyed for any practical use 
The bill should definitely state that it is not intended to abolish the 
upper limit regulations. 

The CHarrMan. Mr. My natt, Associate Solicitor of the Department 
for Forestry, is her Would Mr. Mynatt express his opinion as to 


whether this bill would have the effect of abolishing the upper limits? 


STATEMENT OF EDWARD F. MYNATT, ASSOCIATE SOLICITOR 
FOR FORESTRY AND GENERAL LEGAL SERVICES, OFFICE OF 
THE SOLICITOR, UNITED STATES DEPARTMENT OF AGRICUL- 

TURE—Resumed 










Mr. Mynarr. Yes, Senator section 2 is permissive. The Forest 
Service and the cattlemen would get together and reach an agreement 
as to the construction of the improvements. It is entirely permissive 


: 1 ' C : as ees : eed 
with the frorest ervice as to whether the uppel limits may be disre- 








garded or not. 

As to section that section provides that a permit may not be 
reduced solely because a transfer is being made. If there is some 
other reason, then the bill would not prohibit the reduction. 

‘hus, if the reason assigned is that the transfer would result in a 
violation of the uppe r-limits regulation, it is my opinion the Forest 
Service could cite that as the reason and refuse to permit the transfer. 

The CHarrman. I ask that because the record of these hearings 
could Cc mneeivably some time become Very i nportant, 

Mr. Mercaur. I feel that it is very important and I am glad that 
that interpretation has been put into the record. 
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The Cuarrman. | think right here is the proper place for that 
interpretation. 

Mr. Mercaur. That is the tmterpretation | would give to the 
legislation. But it is subject or it may be subject to a different 
interpretation. I am not at all critical of section 3. I feel that it 
is an important part of this legislation. I feel that when the capacity 
is reduced—and there is a reduction in the number of stock—it 
should be done at that time and at that time only, and not wait 
until there is a transfer. 

Much of the past criticism of the Forest Service resulted from the 
fact that they neglected to make the reduction at the proper time. | 
only point out, and I am glad that we have the record clear, I do not 
see why there could not be a little proviso put in here that says 
“Provided, That nothing herein shall be concluded to prevent th 
Secretary from establishing maximum limits,”’ or some phrase of that 
nature 

The CHarrMAN. We will take that matter up in execut SCSS1O1 
after consultation with our lawyers. 

Our counsel, I am sure, will be very helpful in that matte 

Mr. Mrrca.r. It is absolutely impossible to divorce one use of 
the public lands from other uses. One stockman out of a hundred 
who overgrazes the ranges affects the wildlife on that land, permits 
erosion, damages the reproduction of timber, and reduces the recres 
tional values not only of the land overerazed but the surrounding 
area. Erosion started in this way may silt in a storage reservoir ma 
miles down stream 

ln weighing proposed legislation the dude rancher shoul 1Ot ask 
“Will this benefit me?’ but should ask ‘“‘Will this brine about tl 


-_ ¢ il 
maximum beneficial use of the land? 


The lumbermanu should ask if he would want to give t am 
privileges he is asking for, to the ranchers and sportsmet Th 
grazing interests who want more security and court review should 
test their legislation by asking themselves if their demands 
consistent with thi practic in other administrative heat 
judicial review 

The democratic way, the American way for the v: 
to sit with friends and elghbors on local advisory boards a 
mine what is the most beneficial use and do the things that are neces 
sary to protect their interests and the interests of the people of the 
community in which they live aud work 

This is LO time to reverst the establishes tradition of cor Valor 
We should carry these policies fo ward In the heoht ( trial 


our water, to maintain the spiritual values of the primitive wilderness 
to follow the leadership of enlightened local community leaders who 
know the problems and are familiar with local conditions 

A balanced constructive legislative program is needed. Such a 
program will only come about after discussion and deliberation. The 
grazing questions cannot be solved by one piece of special-interest 
legislation, the mining problems by another, et cetera. These ques- 
tions are complex and interrelated—sportsmen, conservationists, lum- 
bermen must also be consulted 

None of the legislation yet presented has had that kind of considera- 
tion nor is it balanced and constructive in the public interest. 1 hope 
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development and expansion, we should continue to b alert t protect 
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that out of the interest aroused by the introduction of this special 
interest legislation we do arrive at a thoughtful program of land use for 
the greatest benefit of all Americans 

When I wrote that, Mr. Chairman, I was critical of what I felt was 
the strongest criticism made in the bill and I had not seen your com- 
mittee print which provided in section 6 for an appeal by any occu- 
pancy and use instead of the grazing privileges. The committee 
print measurably improves the bill. 

The CuarrmMan. That was proposed as a result of recommendations 
by witnesses heard at Albuquerque and at Salt Lake City, I think 
We believe that should overcome criticism of the bill to a great extent 

Mr. Miercaur. It is the strongest criticism that I had 

The CrarrMan. In fact, it appears to the Chair that the various 
users of the forests are more nearly in agreement on the final version 
of this bill than I have seen them for a long time. As we traveled 
through the West it became apparent to some of us at least that 
with a growing population in the cities and towns out there it might 
he necessary in the future to withdraw some of the land from oTaZzing 
uses and use it for protection of watersheds. 

sut that makes it all the more important that the remaining land 
which iS used for eTazing be improved as much as possible so that the 
ereatest value can be received from it for that purpose. 

We hope that before we get through with this bill in executive 
session that we will have a very good one to submit to the Senate. 

Are there any questions? 

Senator ELLENDER. No questions. 

Mr. Mercatr. I thank the committee. 


The CHarrmMan. The next witness is Afr. Carpenter. Mr. Car 
penter is a holdover from yesterday He got caught in the weather 
on the Wav Oovel We will he clad to hear you now. 

Mr. Carpenter. I have a written statement; it is very short 


Would vou like me to read it? 
The CHarruan. I think it might save time if vou read it 


STATEMENT OF FARRINGTON R. CARPENTER, STOCKMAN’S 
GRAZING COMMITTEE, HAYDEN, COLO. 

\[r. Carpenter. My name is Farrington R 

resi lent of Hayden, Colo. Ihave been engaged in the cattle business 

or 44 vears and as such have been a user of public and private grazing 


Carpenter lama 


I was the first Director of the Taylor Grazing Act and served in that 
capacity from 1934 to 1938 and became intimately acquainted with 
public-land grazing problems. For the past 3 vears | have served asa 
consultant to the Stockman’s Grazing Committee which has been 
endeavoring to have a uniform Federal grazing act enacted. I am 
here today at their request and am authorized to express their views on 
the bills now under consideration 

The principal objection to the present administration of national 
forest grazing lands and title II] Bankhead-Jones lands in the 14 
Western States is not so much the rules and regulations put out by the 
administering agencies or the actions of the administering officials, 
as it is the fact that the entire code of such rules and regulations is 
not based on any statutory base. 
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bh an 
manner at the will of the Secretary of Agriculture or even abolished 
entirely and all grazing prohibited, without any permittee or other 
interested party having any recourse in court against that action even 
though it might be arbitrary or capricious 

Back of that situation is the philosophy of government which be- 
lieves in unlimited administrative control which finally and often 


They can be changed administratively at any time and i 


il 


swiftly becomes a government by men and not by law That basie 
objection is cured by the bill under consideration 

In response to the President's message of July 31 953 o the 
(‘oneress on this subject, this bill ~ stablish Leal meln 
the governance of public grazing lands and leaves the details only 
for the administrative agencies 

As a law it is subject to interpretation in the las nalvsis bv the 
courts of the land and it thereby gives a stability lan Am anism 
to the entire situation which has een lar ntat and in some cases 
tragically lacking for all these man years Its ( ictment sp ul 1 ao 
away with 90 percent of the present poor publi ations bet 
the stockmen, users of those grazing lands, and th lministrators 

The provisions for encouraging range improvements at th 
mittee’s expense, for stability of standards of base propert 
proper fee, for administrative appeal and court review thereof, hav 
all been in successful operation for 18 years laylor ¢ 
Act districts and have been found to be satisfac or 0 tl permitt $ 
and adequately protective of the public interest 

It is the behef of the stockmen’s erTrazing committee which has 


worked for many years on the problem that this bill is a first step to 
establish government on Federal 


razing lands based on proven and 
reasonable statutory provisions 

The CuatrmMan. Thank you, Mr. Carpenter 

Are there any questions? 


Senator ScHorpPEL. Do vou see anything in this bill that would 
make you think it is a special-interest bill, or a special-privilege bill? 
Mr. Carpenter. Not a special privilege bill. The stockmen are 
greatly interested ta it by special mterest, but I see nothing in it 


that grants a stockman more than any other user of public property 
would expect to have. I would like to say that I heard Congressman 
Metcalf mention that he would prefer to have the appeal go to th 
district court rather than the circuit court of appe als 

While the circuit court of appeals ordinarily hears more trials on 
record than the district court, I feel sure that the stockmen would b 
glad to have the appeal at jurisdiction as close to home as possibl 

The CHatrmMan. That is a matter the committee will consider 

Mr. CarpPeNntvER. It is a comparatively small matter 

The CuairMANn. We are glad to have all the constructive sugges- 
tions we can get. The next witness will be Dr. J. T. Sanders, legislative 
counsel of the National Grange. 

Mr. L. F. Knerpp. Mr. Chairman, the Washington Post carries a 
letter from me with regard to the bill before the committee I want 
to apprise you that if the committee were desirous of getting mor 
detailed information about the opinions I expressed, 1 am here and 
IT am available. 

The CHarRMAN. What is your name? 

Mr. Knerpp. L. F. Kneipp. 
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Senator ELLENDER. Have you that letter, Mr. Kneipp? 

Mr. Kwneipp. It is printed in the Post this morning. 

Senator Etuenper. If you will get it we will print it in the record 
for you. 

Mr. Kwerpp. I do not have it here. It challenges the integrity of 
the bill and possibly the committee might want to know why I 
challenged it. 

The CHarrmMan. We shall be glad to put your letter in the record 
if you submit it. 

(The letter referred to is as follows: ) 


(The Washington Post, January 22, 1954 


GRAZING SAFEGUARDS 


Your January 8 editorial on the President’s state of the Union message expressed 
the hope that his plump for pending legislation to improve management of grazing 
lands in national forests does not mean endorsement of the D’Ewart bill. Even 
its proponents seem to concede that the D’Ewart bill is dead. It has now been 
by a “Trojan horse’ bill which evidently is the one to which the 
President alluded. That bill was introduced August 1, 1953: in the House by 
Representative Hope as H. R. 6787; and in the Senate by Senator Aiken and 
Senator Thye as 8. 2548 


The past legislative records of these three gentlemen have been so consistently 


succeeded 


sound and constructive that one can only marvel at their sponsorship of the bill 
The only logical inference is that since it relates to a situation which does not exist 
within their personal constituencies they have accepted as fact representation 


which actually lack factual bases 

One fact alone largely refutes the assumptions on which the bill is based 
When hearings were held on Representative D’Fwart’s bill (GH. R. 4023) last May 
witnesses testified, without contradiction or denial, that livestock which carried 


with them a preference to graze on national-forest lands commanded bonuses o1 








premiums of as high as $200 per cow or S40 per ewe 

The parti to such transactions are hard-headed business men and even 
harder-headed officers of institutions which finance the western livestock industry 
It seems evident bevond dispute that if tl razing use of national-forest lands was 
unstab! ts administration mutable, arbitrary, capricious; that if the fees charged 
for grazil were exorbitant: that if the conditions of use entailed inordinate ex 
penses, conservati' buvers and financial institutions would not assign to the 
national-forest grazing preference a value frequently equal to that of the anima 








If the Il me t more than the poses superficially expressed, its ena 
ent would be meaning because those purposes have prevailed for decade 
But e bill is pregnant with that time roved legalism through which the rm 
Tt Hecechn s len from the LOOSe Wher the nati nal-f St gTazing 


riculture 


{ 
ble t tablishment of preseriptive rights. The w pending legislation 








KNEIP! 











The CHAIRMAN. The next witness is Dr. J. T. Sanders, legislative a 
counsel of the National Grange 


STATEMENT OF J. T. SANDERS, LEGISLATIVE COUNSEL, THE 
NATIONAL GRANGE 






















Mr. SanpERs. Mr. Chairman and members of the committee: | 
appear this morning in behalf of the National Grange and have only 
a brief statement that I will read. 

For many years the National Grange has had numerous complaints 
from holders of grazing leases on Government lands concerning arbi- 
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trary and harsh action by Government representatives. We have 
recognized that many of these complaints were justified, and that the 
leaseholder frequently complainedhe cause of instability of his lease- 
hold rights, of inadequacy of his rights in any improvements which 
he may need to make in the form of fences, buildings, water supply, 
grazing capacity, and because of other abuses of arbitrary action by 
Government agencies. ; ; 

We have given much study to the dual problem of correcting the 
real abuses of the leaseholders’ rights, and, on the other hand, of 
protecting the interest of the public in preventing abuses by lease- 
holders of the various multipurpose uses of these lands. 

The National Grange is convinced that S. 2548 is one of the best 
bills that has been proposed to serve the dual purposes of protecting 
both the leaseholders’ legitimate rights and interests, and at the same 
time of preserving the maximum service to the public of these lands 
or protecting unimpaired the Government’s ownership, and of con- 
serving these resources. 

The annual session of the Grange at Burlington, Vt., last November 
passed a specific resolution endorsing the essential features of S. 2548 
as follows: 


We endorse the objectives governing the leasing of publie grazing lands as 
incorporated in S. 2548 of the 83d Congress, Ist session, the Aiken and Thye | 
as follows: 

7). Pee Secretary of A gricult lre to agree WItI essee oO! mprovements made 
and compensation of lessee for these improvements hn lessee relinquishes his 
leasehold. 

“2. The Secretary to set up and announce ‘base or headquarters’ standards 
required of lessee 

“The Secretary not to use termination of lease as sole reason for reduction of 
number of livestock to be grazed 

“4. Secretary to make a comprehensive study of ‘n xi of determining graz- 
ing fees,’ taking into account ‘all relevant facts and circumstances ; 

‘5. Disagreements between lessee and the Secretary to be submitted to 3-man 
board—1 appointed by the Secretary, 1 by the lessee, and 1 selected by the-2 
the first and the third not to live in the area of the lease. Fair appeals to be 


available to aggrieved lessee.’ 


May I say, Mr. Chairman, that it is a rare thing that the Grange 


passes a resolution agreeing with specific bills, as you know. In 
this case, however, we were very glad to do so because we felt that the 
bill was a very well thought out bill. In saying that we do not say 
that we are expert enough to know whether the suggestion that the 
Congressman from Montana makes is a proper one or not. I am 


inclined to think that he does have a good suggestion. 

Since it is our judgment that this bill offers entirely adequate 
provisions for assuring the leaseholders adequate protection against 
arbitrary action of Government representatives, and assuring the 
leaseholder against loss of his property in any improvements placed 
on the land with the consent of the Government agents, we are glad 
to endorse it. We also approve of it since it offers a workable plan 
of conserving, unimpaired, the public’s interests in its resources in 
these lands. 

Another excellent feature of the bill is that it provides a fair and 
disinterested method of settling disputes between the holders of 
leases and the Government. Heretofore the absence of satisfactory 
means of settling erievances has been a real disadvantage to holders 
of leases. Complaints were brought to local representatives of the 
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Government and were appealed to other Government personnel 
selected by the Secretary. Even though the leaseholder got a fair, 
unbiased review, it was difficult for him to believe that to be the case. 
We believe that the bill provides for this complaint in a way to meet 
all just complaints. 

Thank you. 

The Caarrman. Thank you, Mr. Sanders. 

Are there any questions? If not, the next witness will be Mr. 
William B. Wright, member of the board of directors, United States 
Chamber of Commerce, Deeth, Nev. 

He apparently is not here. If Mr. Wright gets here we will hear 
him later. If he does not get here, we will put his statement in the 
record. 

Senator Scoorpret. That is what 1 was going to suggest, Mr. 
Chairman. 

The CHarirmMan. Mr. Callison, we are glad to have you with us 
this morning. You represent a very substantial group of people who 
are using national forests. 


STATEMENT OF CHARLES H. CALLISON, CONSERVATION DIRECTOR, 
NATIONAL WILDLIFE FEDERATION 


Mr. Cauuison. Thank you. My name, gentlemen of the com- 
mittee, is Charles H. Callison. I am conservation director of the 
National Wildlife Federation which is an association of State wildlife 
federations and sportsmen’s leagues and their member clubs repre- 
senting a total membership of some 3 million persons. Among these 
members are thousands of persons who neither hunt nor fish, but 
whose participation stems from a deep conviction that an active 
interest in the sound management of natural resources is an essential 
part of good citizenship. Our organization since its inception in 1936 
has watched carefully the development and management of the 
national forests and other public lands, keeping in mind always the 
complexity of public interest in those lands, and the variety of resource 
values here held in custody and managed by the Federal Government. 

We have followed closely the various legislative proposals that have 
come before the Congress relating especially to grazing in the national 
forests. These matters have been discussed and studied by our board 
of directors, by our national conventions, and by the various State 
federations throughout the country. I believe I am in a position to 
speak the viewpoint of the vast majority of the organized conserva- 
tionists of the country represented by the federation and its State 
affiliates. 

To begin with, Mr. Chairman, I should like to commend this com- 
mittee for the policies established in the past and consistently pursued 
in developing and safeguarding the great natural resources in the 
national forests. We recognize this proposed legislation, and this 
hearing, as another earnest and determined effort to improve the 
management of these resources in the public interest. 

We respectfully submit, however, that there is no real need for the 
kind of legislation proposed here. One of the purposes, as stated in 
the title of the bill, is to stabilize the livestock industry dependent 
thereon. 


ow 
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The CHairman. Mr. Callison, I might say there that in writing 
the amendments into the proposed revision ol the bill the title was 
completely overlooked, and the title would nec ssarily be changed 

Mr. Cauutson. I thank you for that information. I say now that 
that would be another amendment that we can approve of 

The CHarrnMAN. That was an oversight in the committe print 

Mr. Cauuison. It is our considered opinion, Mr. Chairman, that 


this bill is to a large extent the result of the very stability of the busi- 
ness of grazing the national forests. Their grazing allotments have 
been so secure, their permits so permanent handed down in many 


cases from father to son, that some of these permittees in their own 
thinking have come to regard these public lands as their own private 


propertv. They have come to feel, no doubt naturally, a certain 
possessory interest in these lands So the \ have come to Congress 
seeking some kind of law te reco rnize or clinch that possessory interest, 

In another sense, Mr Chairman, we bel ve this bill is befor is 
because the Federal agency authorized and directed by Congress to 
administer these lands in the pubuie interest has performed Its duties 


faithfully and well. 

Mr. Chairman, it has been made abundantly clear in hearings 
already held on this bill, and on H. R. 4023 in the last session of Con- 
gress, that this clamor for a law, this invective heaped upon the Forest 
Service, this demand for a vested right or a special privilege, has com 


to a large decree from individuals who have overgrazed or otherwise 


abused the public lands the \ have beet permit “cl LO USsé¢ I) ec p iblic 
servants who administer the national forests have found it necessar 
in certain instances, in accordance with the responsibilitv and dire 
tives handed them by Congress, to reduce grazing allotments or to 
terminate permits. ‘They have found it nec ssary to take such action 
in order to halt overgrazing, to restore the range, or to protect wate 


sheds, or to make way for other proper and authorized pul lic uses of 
the forests. But because the public servants were diligent in their 
duty, some of these permittees have screamed injustice and demanded 
a law. 

Perhaps some of these individuals who abuse the range simply 


have ho sense of vood land use. Perhaps some ol the abuse has 
resulted from an unfortunate attitude that public land really belongs 
to nobody, and that therefore it should be nobody’s business what 


happens to it. Uncle Sam is a very distant and unreal landlord to 
some people. They forget that the national forests are there becaus 
thev were reserved for a variety of important public uses, and they 
belong to a very real owner—the people of the United States 

But whatever the reasons why a few people will impose on the 
public or abuse public property, Mr. Chairman, we believe it is an 
effort to placate this noisy minority group, representing a minor use 
of the forests, that has resulted in the introduction of this bill 

The National Wildlife Federation will concede readily that S. 2548, 
from the standpoint of the public interest, is a vast improvement ove! 
S. 1491 and H. R. 4023, the so-called stockmen’s bill which caused 
such a rumpus in the last session of Congress. This new bill is a 
masterpiece of trying to please all interests, and of trying to give 
the unhappy segment of grazing permittees something without giving 
them too much. 
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We should like to remind the committee that livestock grazing is a 
very minor use of the national forests. Let me hasten to add that we 
do not suggest that grazing should be eliminated. ‘There are range- 
lands within the forest boundaries that properly can be grazed; 
failure to utilize them would be wasting a natural resource. 

But other uses of the forests, and other public values within them, 
are so far more important, we dare not risk writing a law to placate 
the complaining stockmen which would at the same time endanger 
the greater public interest, or which would make it difficult for the 
Forest Service managers to do their plain and beholden duty. That 
duty, as this committee understands so well, is to protect the water- 
sheds upon which the rich irrigation economy of the West depends, 
and upon which the cities of the West depend; to protect and manage 
timber for highest yield consistent with other uses; to protect and 
make available the wildlife and recreational resources; and to resolve 
all conflicts upon the principle of “the greatest good of the greatest 
number in the long run.” 

At Albuquerque, Mr. Chairman, you heard Mr. Hugh Woodward, 
a director of the National Wildlife Federation, point out that of the 
total beef, dairy and sheep production of the United States, only six- 
tenths of 1 percent comes from feed sources in the national forests. 
Taking the 11 Western public-land States alone, only 4 percent of the 
feed for cattle and sheep comes from the national forests. 

For every grazing permittee on the national forests in those 11 
Western States, there are more than 200 hunters and fishermen 
using these same forests. And for every dollar paid to the Federal 
Government in grazing fees, these hunters pay $3.92 to the States 
for their licenses. 

You heard Mr. Lee Hover of Phoenix point out that on the best 
national forest grazing lands in Arizona, about 50 cents worth of beef 
can be produced per acre per year in times of high prices. On the 
timberlands, Arizona loggers are cutting $11 worth of rough lumber 
per acre per year at present prices. 

The average of all watershed lands on the Salt River watershed in 
Arizona is an economic return to the Nation of $60 per acre per year. 

I cite these figures, Mr. Chairman, solely for the purpose of putting 
this controversial business of grazing on the national forests in proper 
perspective. 

Mr. Chairman, we contend the Forest Service has been doing a fair 
and efficient job under existing law and administrative regulations. 
We aitlined this proposed legislation is not really necessary. But if 
it is felt that some kind of grazing bill must be passed, we trust the 
Congress will adhere to its clear responsibility, as it has in the past, 
to see that the act in no way endangers the greater public interest. 

We have read the record of the hearings held last September at 
Albuquerque, Salt Lake City, and Helena with great interest. Your 
committee is to be commended, Mr. Chairman, upon the enterprise 
and devotion to the cause of good lawmaking that prompted you to 
hold these hearings in the part of the country most directly affected. 
We were ple ased to learn of the proposed committee amendments 
which were circulated prior to this hearing. In the main, these 
proposed amendments are definite improvements, and meet some of 
the most serious objections to the original bill. They show you made 
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good use of the testimony and evidence received at the western hear- 
ings. 

Now for specific consideration of these proposed amendments, and 
of some additional recommendations which I should like to present 
for the consideration of the committee: 

We heartily approve the amendments making the act apply to all 
national forests and Bankhead-Jones title III lands, and broadening 
the scope of the bill to any occupancy and use of the lands. This is 
a constructive change. 

We approve the amendment of section 6 (b) to provide specifically 
that the third member of the proposed review board shall represent 
the general public. I endorse the recommendation made a few days 
ago by Mr. Hugh Woodward, embodied in a letter addressed to 
Senator Anderson—and Mr. Chairman, a copy of that letter also 
went to Senator Aiken | don’t know whether all members of the com- 
mittee have seen it or not. 

Senator ScHonprPeL. Might I inquire at this point whether it is 
hot necessary for that letter to become a part of the record? 

Mr. Cauuis I have a copy of the letter which I will be happy 
to submit for the record. 

Senator ScHoePPEL. It will be received at the conclusion of your 
testimony. 

Mr. Catutson. In this letter Mr. Woodward recommended that 
subsection (b) should be further amended by inserting a new sentence 
in line 17, page 5, after the word ‘“‘concern,”’ as follows: 

Should the 2 appointees fail within 30 days after their appointment to agree 
upon a 3d member, such 3d member, to represent the general public, shall be 
appointed by the Secretary 

Mr. Woodward’s concern on that and mine, Mr, Chairman, is that 
the first two members of the appeal board might deadlock on the 
selection of a third member and that would result in a bad delay which 
could be avoided by this additional provision. 

Other amendments suggested by Mr. Woodward in his letter to 
Senator Anderson also are sound, I believe, and I commend them to 
the consideration of this committee 

The proposed committee amendment adding section 13, which 
provides for multiple-use advisory councils, is, we believe, the most 
constructive part of the whole bill. We commend and support it 
heartily. Here is something that is really needed [ believe the 
National Wildlife Federation could not approve any bill on this subject 
that did not include this provision. We like it just the way it is 
worded in your committee print dated January 9, 1954. 

In this connection, however, Mr. Chairman, I should like to suggest 
to the committee another amendment which, in the interest of con- 
sistency and the efficient operation of the multiple-use advisory 
councils which are proposed in section 13, should perhaps be added. 
I refer to the possible need for repeal of section 18 of Public Law 478 
of the 81st Congress, which is known as the Granger-Thye Act 

This section 18 of the Granger-Thye Act is the one which provides 
for local advisory boards consisting of from 3 to 12 grazing permittees, 
plus 1 wildlife representative appointed by the State game commission. 
I pose the question that the continued existence of the one-sided 
grazing advisory boards would be inconsistent with the stated multiple- 
use purposes of S. 2548. 
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I should like to express our doubts about the advisability of section 
2 of the bill in its entiretv. We agree with Mr. Elliott Barker and 
other recente at = western hearings who testified that range im- 
ere ments should be the responsibility of the Federal Government; 
that Congress should provide funds such improvements, and that 
the secu nsation principle embodied in section 2 would tend to give 
the grazing permittee a proprietary aaron in his allotmeat and 
perhaps form the basis for action in the local courts to contest what he 
considered an adverse ruling by the Forest Service. 

Mr. Chairman, that concludes my prepared testimony. 

Senator ScHorepPeEL. Let the record show that the letter referred 
by Mr. Callison will become a part of the record of these proceedings 
at this eon 


The letter is as follows: 
NATIONAI WILDLIFE one 
Albuquerque, N. Merx., January 16, 195 
248, committee print 
Hon. Ciinton P, ANDERSON, 
Senate Uffice B d nq Washinglor D iM 


Dear Cruint: Thank vou so much for your letter and the enclosed committee 


print of S. 2548 









In mv judgment, the broadening of the bill, as indicated by the committee 
print, eliminates the serious objections which I had to the bill As originally 
drafted, it was a special bill for the livestock permittees, not sufficiently taking 
into consideration the ot I portant uses of the national forests. 

After analyzing the bill, I would make the following comments and suggestions: 

Item 1 The context of the bill having been materially changed, I believe the 
title should be changed to conform to the amendments of the committee as indi- 
cated - reprint In other words, the words in the title ‘‘the livestock industry 
lep thereon” are unnecessar\ 

These words should be eliminated entirely or preferably, in order to make the 
Litie ce niorn to the amended text there should be substitute lin lieu of the deleted 
words ‘‘the occupanev and use thereof,’’ so that the entire title would read: 

‘To facilitate the administration of the national forests and other lands under 
the jurisdiction of the Secretary of Agriculture; to provide for the orderly use, 
improvement, and development thereof; to stabilize the occupancy and use thereof; 
and for other purposes.” 

lt 2: You will probably recall the question I raised as to subsection (b) of 


In a bitter squabble it might well be that the two primary members of the 


A 1 
Board of Review could not readily agree upon the third member. This might 
result In an untortunate ce lav or stalemate. | fee] that some provision should he 
made in the bill to take care of such a sit 





\fw +} , ; ry} } . 
\I tn r woul 1 be to amend su ») DV inserting a new sentence in 
+ 
{ 


line 17, page 5, after the wora ‘‘concern.”’, to wit: 

“Should the two appointees fail within thirty (30) days after their appointment 
to agree upon a third member, such third member, to represent the general public, 

all be appointed by the Secretary” 

Item 3: The » language of lines 22 and 23, page , of subsection (b) of section 6 
is as follows: 

“Hearings shall be held in the State in which the lands with respect to which 
the matter in dispute arose are located’’ 

It is frequently of great importance that such a Board shall have the right before 
making its findings and report to inspect the area or areas concerning which any 
dispute has arisen 

While the courts might construe the present language and the power to hold 
hearings to include the right of inspection, in my judgment, any question as to 
such authority could be obviated by adding a short sentence after the word 
“loeated.’’, line 23, page 5, as follows: 

“The Board in its discretion may inspect the area or areas involved in the 
dispute” 

Item 4: The language of the last sentence of section 5 is as follows: 
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Pending the completion and submission of such study by the Seeretary together 





with his recommendations, existing methods of determining grazing fees and the 
presently established basis therefor shall remain in effect 

This language is entirely clear except that it leaves open the question as to how 
grazing fees shall be fixed between the time when the study is submitted by the 
Secretary to the Congress and the time when Congress shall act thereon, if any 
action is taken by the Congress. 

We must assume, of course, that the Secretary will immediately follow any 
instruction given by the Congress, as a result of congressional study of the 
Secretary’s recommendations made pursuant to the instruction above quoted 

As a matter of clarity, to avoid an hiatus and establish what shall be done 
between the time the Secretary’s study and recommendations are submitted and 
the Congress shall act, I feel that it would be wise to make provision. 

I would, therefore, insert after the word “‘recommendations,”’ line 15, page 4, 
the additional words “and thereafter until otherwise ordered by the Secretary’’. 

Generally speaking, I think the bill as now submitted is fair and just. 

[ am sending a copy of this letter to quite a number of the leaders in the con- 
servation movement throughout the United States I am h ypeful that, after 
careful study, the conservation organizations may see fit to support the amended 
bill rather than oppose it 

Frankly, | would personally strongly support the enactment of the bill because 


of its broad recognition of the multiple uses of the national forests as spelled 
out in the bill. 
As presently worded, by reason of the committee amendments, the right of 


appeal, as I understand it, accrues not only to the livestock permittee but to any 
other user of the national forests. 

Il am particularly happy that the committee has seen fit to insert section 13 
covering the Advisory Councils 

I believe the bill, as amended, is in the general interest of all of the people of 
the United States rather than that small segment, the livestock permittees, only. 

I am sending a copy of this letter to Senator Aiken and for what they may be 
worth, if anything, the suggestions made and my comments may be used by any- 
one, anywhere, any time. 

With kind personal regards, I am 

Sincerely yours, 





Huacu B. Woopw ARD, Director. 


Senator Scnorprer. Are there any questions, Senator Ellender? 

Senator ELLENDER. No, sir. 

Senator ScHorpreEL. Senator Barrett, do you have any questions? 

Senator Barrerr. No questions. 

Senator Scnorpret. We thank you for submitting your testimony 
this morning. 

Mr. Catiison. Thank you. I want to thank the committee for 
your courtesy and the privilege of appearing before you. 

Senator ScnorpreL. The next witness that is listed to be heard 
this morning is Dr. Spencer M. Smith, Forest Conservation Society 
of America. 


STATEMENT OF SPENCER M. SMITH, FOREST CONSERVATION 
SOCIETY OF AMERICA 


Mr. Suir. Mr. Chairman, we beg the committee’s indulgence to 
submit a written statement of confirmation of this oral testimony at 
a later date. It is inconvenient for us to have copies available. 

Senator ScuorpreL. How soon would you have that in? 

Mr. Smirx. We could have it in in 4 or 5 days. Is that too late? 

Senator ScnHorpPet. I see no objection to that and you may be 
permitted to do it. 

Mr. Smitu. Thank you very much, sir. 

Mr. Chairman and honorable members of the committee, we are 
most appreciative of having the opportunity to state our views in 
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regard to the present legislation under consideration. Since one of 
the authors and certainly his fellow colleagues on the committee have 
long been friends of the conservation movement as a whole, we come 
before you somewhat reluctantly this morning to appear in opposition 
to this measure. We do not feel that the degree of our opposition 
is commensurate with the type of opposition that we did offer to the 
former bill, sometimes called the stockman’s bill, before the last 
session of Congress. We do feel a number of undesirable features of 
that bill have been removed and we think that the most conscientious 
attempt has been attempted in this instance to place these matters in 
front of the committee and that they have gone about their business 
with great care. 

Nevertheless, it seems to us that we should keep in front of us at 
all times certain aspects which may from time to time become some- 
what abstruse. As our understanding of the bill indicates at the 
moment, it is that the Secretary of Agriculture will enter into an 
agreement with grazing permit holders to improve the land and as 
a result of such improvement the permittee shall be allowed to reap 
the benefits thereof and shall receive due compensation in the event 
of transfer of those benefits. 

The reason for this agreement is to provide an incentive to the per- 
mittee to improve the land and concomitantly to provide him with 
some assurance that as a result of this improvement he shall not have 
grazing privileges taken away. There is no attempt here by our or- 
ganization or by myself as a witness to ascribe any impropriety or any 
abstruse motive to the permittees in urging that some guaranties be 
made. We would not at all attempt to suggest that the merit of their 
request 1s not tenable. We feel that the merits are undeniable. We 
do feel further that like all merits there are relative merits. 

Despite the appeal of and the merit for the instant case we feel an 
even greater objection is present; and it is this that more or less occas 
ions our reactions to the proposed legislation. 

Sections 2 and 3 essentially establish themselves as not taking or 
interrupting the power of the Secretary to rule upon whether the land 
should be grazed or taken out of grazing or allocated to other uses. It 
appears to me that this bill, an evidenced ia section 2 and section 3 
that the permits themselves shall not be transferred unless the value 
that has accrued to the land, as a result of the improvements by the 
permittee holder, is allowed the permit holder making the improve- 
ments. 

The other instance here seems to endanger not only the distribution 
power of the Secretary but it further appears to endanger the maxi- 
mums that are now in force. I heard the testimony of Congressman 
Metcalf and I also heard it indicated that the Department of Forestry 
would probably make the interpretation—and it was read into the 
record—that section 3—it appears here to be section 2 (c)—that for 
any other reason than just transfer that it would be necessary for the 
Secretary to say that the maximum limits shall be provided for. 
This has grown up with the Forest Service over 40 years and these 
maximum provisions are pretty much based on the locality, the types 
of economies that happen to appear ae the distribution as far as 
population i is concerned and a host of other things. Though this is 
& permissive action, we would like to see it explic itly stated in the bill 
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the continuation of these maximum provisions or if there is some 
specific alteration there, that it be spelled out with some care 

Senator ScHoEPPEL. As acting chairman, I would like to inquire, 
did you generallv agree with the interpretation that was made? 

Mr. Smirx. That was my understanding of the interpretation. 
It would seem to me that it would be open to some question, sir, and 
in that event, and since the Forest Service already has indicated, 
represented by their Sern that was also their interpretation, it 
would seem to be proper to perhaps include this specifically or state 
the amount of the maximum provisions or maximum limits quite 
explicitly in the bill proper. It seems to me, and it bothers me very 
much, though I just found this morning that the committee print 
overcomes some of this objection, that section 2 and section 3 are 
essentially saying one thing. They are essentially saying that this 
property right. Not the entire land itself, but the value of the 
improvements thereon can’t be taken away without due process of 


law. It seems to me that such a process is provided in sections 6, 7, 
8, 9, and 10. This deals only — the improvements themsel\ 

and does not refer to the basic plan in my judgment. I might be in 
error there but I think that is a cana inference; 6, 7, 8, 9, and 10 
provide for both the administrative and judicial review of he cases 
that are in front of the Secretary of paren That means, of 


course, that judicial review can be invoked if the permittee feels that 
his rights as guaranteed him under sections 2 and 3 have been abro- 
gated by the decisions of the Secretary of Agriculture. 

As ] mentioned before, that means that In the reprint of the com- 
mittee print the changing there for grazing privileges to general 
privile TES does remove some of our objections, in that others may have 
these same appeals. . This may be worse, overall, however 

Here is a clear-cut case that the bill has been designed for the 
stockmen. For example, timber farmers. Would this be indicating 
that by inference competitive bids for timber farmers would be 
changed to a kind of sustained-vield basis in which they woul | come 
in under the same kinds of provisions th: J are now applicable for the 
grazing privilege, and does that mean that similar advisory boards 
could very well be set up? In our judgment this would take another 
bill in order to accomplish this, wherein the appeals procedure may 
be used that is granted now, meaning that any user can bring this up 
for judicial review. 

Senator ScnorepreL. Might I at this juncture in your statement 
note that we have representatives of the D pal ent here and if some 
of the repre ‘sentatives of the Department care to comment upon 
that phase of your statement we would be glad to hear them. 

Mr. Mynarr. Mr. Chairman, I have one statement concerning this 
question of property rights. We do not consider that section 2 in any 
respect conveys any property right. It authorizes an agreement 
between the Government agency and the permittee. It conveys to 
my mind no more property right than I have because I have a lease 
on an apartment. I think the record should be made clear on that 
point. 

Mr. Smitu. Continuing the comments in this instance, as far as a 
property right is concerned it would seem to me that it does establish 
a property right as opposed to a privilege. A privilege is certainly 
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not subject to review by court procedure. A privilege is a grant which 
is determined pretty much by the person or persons holding inherent 
rights. In the instant case it seems to me that ownership has been 
by all the people up to now and that whether the forest management 
bv control of cutting or watershed or wildlife, has been at the discre- 
tion of the administrative authority as to whether this continues or 
does not continue. If this is essentially an attempt to establish what 
is already being done, as | have already heard testified, and I think 
there is some indication that that is the case, then by the testimony 
that I have heard today it means that greater assurance is given these 
people. Greater assurance indicates to me that at the present time 
the Secretary of Agriculture has the jurisdiction and by his constituted 
authority can establish control and practice thereon. He can remove 
that without any judicial review. 

If on the other hand this legislation is passed, of course the judicial 
review as provided for in sections 8 and 9 become germane. It ap- 
pears to me—and | will stand corrected on this because I am not sure 
at all that this is the case but I should like to simply raise it for the 
committee’s careful consideration—the fact that in the whole maxi- 
mum-limit provision, if these rights are continued or if they are given 
the power of law, so to speak, the power of the Secretary as to dis- 
tribution cuts and maximum provisions seem to me to be compro- 
mised. I am wondering about the nature of an ever-changing eco- 
nomy, the nature of shifts in technological factors that may come to 
attention not immediately, and none of us may be apprised immediately 
of the kinds of conditions we may face within a few years. 

It seems to me this removes the kind of flexibility that the Seer 
tary can utilize and can have if needed, while at the present time this 
would make it practically impossible for him to accomplish this. 

The other two aspects that go hand in glove with this is our under- 
standing of the Administrative Procedure Act. The Administrative 
Procedure Act was enacted primarily to prevent any kind of injurious 
or improper rulings on the part of Government administrative agen- 
cies in regard to the use of private property. This seems to be a new 
and somewhat different use of the Administrative Procedure Act 
which seems to correlate rather closely with the judicial review and 
judicial provisions in this act. 

Once again, we do not want to make this point too strongly because 
our resources are not such that would support a rather exhaustive 
inquiry that this would take, but it should be brought to the attention 
of the committee. 

Another thine that disturbs us somewhat is in the action of the 
review. I assume that in section 9 this is not a review de novo. Ido 
think that as in the case of many bills perhaps this should be carefully 
stated since it bothers me to some extent in that the court could 
conceivably submit its judgment for that of the Secretary on a finding 
of fact, I am sure that that is not what the framers may have intended 
in this instance and it may be by implication in the act itself in section 
9 and section 10. Therefore, we would urge that the committee 
deliberate on this matter and possibly spell this out with some care. 

[ am sure that the courts in most instances are reluctant to enter 
the fray and submit its judgment on findings of fact. I would feel 
perhaps a bit better if this were spelled out. Essentially we have 
outlined the lack of flexibility in the distribution cuts, the application 
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of Administrative Procedure Act in the event that it does uppear to 
give one forest user an advantage, and though we are in full sympathy 
with the need for these individuals to have assurance we simply feel 
that this conflicts with the other prior rights ‘vi 


We should like to thank this committee verv much for the oppor 
tunity of appearing before it. We appreciate everything that you 
are attempting to do in a very difficult area. Thank you very much 

Senator Scnozpren. Are there any questions, Senator Ellender? 

senator Ky LENDER I wo ild like to ask a few a 1e@stions You 
discussed section 2 at leneth What I am a little bothered about in 
section 2 is this: the Secretary of Agriculture is permitted to promot 
and encourage the construction of fences and water holes and anv- 
thing to improve the land There is a provi 10! hei » that if i Govern 
ment agency takes over what the permittee has been using’, say tor 
a dam site or something else, then the Government is going to com- 
pensate the permittee Suppose a permittes lakes an improvement 


and utilizes that improvement say for 2 years and decides to quit, 
there is no money in it, and the Government fails to obtain another 
permittee to take the place ol the Man who ¢ 
section 2 


yuits Wo you interpret 
as meaning that the Government would have to compensate 
that permittee? 

Mr. Smiru. I am very glad that you have raised the question 


and this has been widely discussed by several of us. The best answer 
is that we are unsure. | interpret it in this instance that th rmitte 
could probably hold the Government to it 

Senator ELLENDER That is what I thin! | beheve that it ought 
to be made clear that if the permittee quits because it doesn’t pay 


him to continue, or for any other reason through no fault of the 
Government, that unless the Government can ect a permittee who 


will take over and pav what the man who now holds it has expended 


the Government should not be r Sponsl I can forese some am 
bitious fellow going out there and maybe spending a large sum and 


making a flop of it 

Mr. Smrru. I should also like to mention that what you are sayin 

Senator, fits in very nicely with the changes in the price level, especially 

general 
price level. This actually becomes 2 Cay italization of a value When 
you enter into trade it seems to me that the value of your land is 
being capitalized by the amount of the improvement. I don't see 
how you can get away from that 

Senator ELLENDER. | am not worrying about any rights acquired 
that you contemplate. 

Mr. SmitH. I am aware of that, sir. What I am saying its that this 
may become an extremely Important thing in the event a diminution 
of supplies of cattle run come about and where we are not actually 
utilizing up to the authority granted the permittee in the first plac 
That can come about in the event of a diminution in supplies of cattle 
that are on the land. 

Senator ScHoEPPEL. Might I ask, Senator Ellender, at this point, 
does not the bill provide that before any improvements can be made, 
it must be eveluated and permission given so that we do know the 
extent of the improvements? 

Senator ELLENDER. That is true. 

Senator ScHorPPEL. This bill does not change that. 


with the changes in the raising of stock with respect to the 
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Senator EtuenperR. There is no doubt about that. The contract 
must first be entered into. But what I have in mind is this: suppose a 
contract is entered into and suppose the permittee retains the land 
for 2 years and he finds out that it is not profitable to him. He wants 
to quit 

Senator Barrerr. Will the Senator yield to me at that point? 

Senator ELLENDER. Yes, sir 

Senator BarR arr. If you w ill refer to page 3 of the bill you will note 
that it provides that the Secretary 

Senator ELLENDER. What section? 

Senator Barrert. Starting at the top of page 3: 


The Secretary shall provide by rules and regulations for compensation to such 
privilege holders for the loss of the ilue of such improvements, where such 
improvements shall have been authorized by the proper governmental agency and 
where such ] s is caused by subse ient governmental action and is not caused bv 
unlawful acts of the privilege holde1 


That is the only condition under which he can be compensated. 
. . ry . 1 2 . ’ > ’ . . .9 
Senator ELLENDER. That is all right. Now, may I read further 


No permit shall be issued which shall entitle a permittee to the use of improve- 
ments const ucted and owned by ao ‘ior permittee until either such prior permittee 
has received compensation fror » Government in accordance with the provisions 
or the applicant has paid to the prior permittee the reasonable 
h improvements to be determined under rules and regulations of the 


of section 2 (b 
value of s 
mecretary 

Senator Barrert. That is a very customary provision in the West 

all State lands. That just means that if they take the permit 
away from one man and vive it to his neighbor, that the neighbor 
has got to compensate the fellow ge oa the improvements on it. 

Senator ELLENDER. You heard the case that I have just mentioned. 

Senator Barrett. I can say, Senator Ellender, under those con- 
ditions in my judgment he would not be entitled to any compensation 
at all. Let us ask the Department to give us their view. 

Senator ELutenper. I think we ought to make it crystal clear that 
the Government would not be responsible in such situations. 

Mr. Smrrx. Senator, before that, if I could properly clarify in my 
own mind 

Senator ScuorPPre.. Let us first have the Department’s angle on 
this question in order to clarify it. 

Senator ELLENDER. I would like to have it clarified. That 
bothered me. I took the bill home last night and read it again. I 
am not satisfied 

Mr. Mynarr. The interpretation pre by Senator Barrett is the 
correct one in my judgment—that the Government could only reim- 
burse for the improvements taken by governmental action. 

Senator ELLENDER. For another governmental agency. 

Mr. Mynarr. Yes, sit 

Senator E,tuenprErR. That is clear. 

Mr. Mynarr. The other point refers to the case where the man 
ceased operations but the Government didn’t take the improvements. 
He just quit. Under section (c) of the bill we couldn’t issue a permit 
which would authorize another permittee to use those improvements 
until the new permittee had compensated him, or that we had 
compensated him because we had taken it under 2 (b). 

Senator ELLENDER. Suppose the present permittee should quit 
and the Government can’t find anybody for 4 or 5 years. That 
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land in the meantime would give no revenue to the Government and 
the Government would be unable to release that land or get revenues 
out of it unless it got enough out of it to compensate the permittee who 
built the facility. 

Senator Barretrr. Let me answer the Senator. I will say that if 
you go through the last 54 years of the history of the Forest Service 
you will never find any case where such action has taken place. If a 
man would, by any chance, give up the permit to use some of these 
lands, you would have 50 or 100 people out there trying to get the 
lands away from him. 

Senator ELLENDER. You wouldn’t mind, then, a clause, something 
in this act that would not force the Government to pay in case 
permittee quit without reason 

Senator Barrerr. I do not understand that he would be entitled 
to, under this bill. My interpretation of the bill is that he would not 
be entitled to compensation. I think Mr. Mynatt agrees with me 
that that is true. Is that right? 

Mr. Mynarr. Yes, sir. 

Senator Barrerr. However, I do not have any objection to spellings 
it out, Senator 


The CHAII MAN. ( ould that iot be taken care of in the uvreement 
to start with? 

Senator ELLENDER. Oh, no 

The CHAIRMAN. They could make an agreement 

Senator ELLENDER. Under this, Mr. Chairman, under (c) it says 

No pern hall be issued ch shall ¢ tle a per tee to the us f pt 
ments constructed and owned bv a pt e! tt es f : ¥ , ae 
has received compensation trom t Cx ernment “a 
visions of section 2 


which is all right 


or the applicant has paid to the prior permittee the reasonable va f sucl 
improvements to be determined under the rules and regulations of t Secretary. 
My point is: Suppose an application is not made for 5 vears? 
The CHarrMan. I see vour point 
Senator ELLENDER. Because there are no takers, for example 
The CHAIRMAN As Senator Barrett savs, for 54 vears thev have 
always been used. 
Senator ELLENDER. I understand. I would like to see a provision 


that the Government would not be liable to compensate anv permittee 
who enters into a contract and who abandons it 

The CHatrmMan. There again, Senator Ellender, we have to go 
over this very carefully in executive session in consultation with our 
counsel to see that we do not slip up on any of these things 

Senator BARRETT There will be no objection to such provision 
You can put it in the report very plainly that that is the intention 

The CHarrMan. The intent is obvious. 

Senator ELLENDER. Let me ask you this: Suppose a permittee 
should spend the money and abandon for 5 years and the Govern- 
ment were not able to get another permittee to take over but at the 
end of 5 years a permittee would come in? As I interpret this the 
full amount of whatever the first permittee is out could be demanded 
by him before the Government could release to any other permittee. 
Am I right? 
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Mr. Mynarrt. No, sir. 

Senator Barretr. I do not construe it that way, Senator. 

Mr. Mynarr. The first permittee would be entitled to the reason- 
able value of ‘such improvements as determined by the Secretary. 
I think the secretary would have to determine the value of those 
improvements as they exist at that time. 

The CHarRMAN. Senator Barrett said we can always write the 
intent into the report on the bill 

Senator Barrett. That is the intention. It is the reasonable 
value as of the date. That is one way to do it. 

Senator E.ttenperR. And it is up to him to fix it? 

Mr. Mynarr. Yes, sir. 

Senator ELLENDER. Without consulting with the permittee who 
put it up? 

Mr. Mynatrr. Under this draft; ves. 

Senator ELuenpEr. If we can write language to make it that way 
I will have no objection. 

The CuarrMan. That is our job, to get the correct language. 

Senator Barretr. Mr. Chairman, I would like to ask one question 
of Dr. Smith. 

Dr. Smith, are you familiar with the statement made by the Forest 
Service in their report of this year? 

Mr. Smiru. A portion thereof. I am not familiar with it all. 

Senator Barrett. I would like to call your attention to one state- 
ment which they made. 

Mr. Smita. Which one? 

Senator Barrett. This is grazing on national forests. This is an 
excerpt from their annual report. It is on page 8. They make this 
statement: 

A complete range development program for western national forests would 
cost approximately $100 million. The history of appropriations requests shows 
that more funds have been requested repeatedly for this work than have been 
made available 

[ might say to you that when I was in the House a number of years 
ago I was able to get an increase in the appropriation for range 
improvements but it was quite a terrific battle, I will tell you that 
much. I know that this is needed. We all know it. I might say to 
you that | was Governor of Wyoming before | came here to the 
Senate and I am pretty familiar with the West. 

The improvements on the range of privately owned lands in the 
West are infinitely better than the improvements on the national 
forest. That proves just one thing: that the man who owns the land 
will get out and spend his own money and improve that land and it 
is to his own interest to do it; he is acting for his own interest in doing 
it. Let me call your attention to this other statement by the Forest 
Service in their report, and [ quote: 





In addition, grazing permittees are encouraged to spend their own funds in 
developing national forest range lands. During the past 10 vears some $2,300,000 
of private funds have been spent in the construction of range improvements and 
in revegetatio Additional private contributions worth about $650,000 annually 
have been made in the form of material and labor 


Then they have a table itemizing that. 
The question lL would like to ask vou, Dr. Smith, is this: Since you 
have the confidence in the Forest Service that I have, I assume that 
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you are willing to admit that they are correct that about $100 million 
ought to be spent on the improvements on the forest ranges of the 
West. If you cannot get the money appropriated by the Congress 
to effect these range improvements that are so badly needed, would 
you go so far as to say ‘‘l would prefer to let the thing go from bad to 
worse and stay in the deplorable state that it is rather than to let the 
people who will use those lands make those improvements’’? 

Mr. Smiru. No, Senator. I think you are absolutely right. The 
only thing I am saying is this: You quoted from the Forest Service 
report and pointed out how the land has developed and how it has in- 
creased in its carrying capacity. Since the legislation in and of itself 
is essentially trying to give more basic assurance | want to continue 
this same kind of thing. The only thing I am saying is that this 
legislation seems to tie our hands in meeting perhaps other kinds of 
emergencies that may come about. If we are, by this legislation, 
essentially putting into law the practices that are continuing—which 
| approve of and which I am sure that you do, too—if we are putting 
those into law then it seems to me that the legislative act itself may 
vet at some time in the future cause us some more difficulty than we 
have had in the past. 

[ like the situation the way it is. I think that the stockmen in 
many Instances are improving their land and I think they are getting 
some assurances and I think some stability really has been achieved 
in it. J would like, and I would like to present this to the rest of the 
committee, 1 would like very much to see more Federal funds ex- 
pended. But I defer to your judgment that it is difficult to 
accomplish. 

Senator Barrerr. Maybe I misunderstood your position before. 
I thought that you were opposed to encouraging the permittees to 
spend their own funds on improving the range under some arrange- 
ments where they would have some measure of stability for the money 
they invested. 

Mr. Sairu. Sir, I think my point can be summarized in this fashion: 
I prefer to have that done under the auspices of the Forest Service 
and under the auspices of present regulations. Perhaps it is only my 
concern, but I begin to get worried when we start qualifying and 
writing some of these activities into the law and establishing judicial 
procedure to review them. While I will not argue or debate too 
eres atly the Forest Department’s representative here — says this 
definitely does not represent property rights, it seems to be getting 
into that gray area where I begin to get disturbed onan it does get 
there. 

Senator Barrett. Dr. Smith, the only point of difference between 
you and me apparently is that you think they have authority at the 
present time to do this and I don’t agree that they have that authority. 
I think that is the only way that you can really bring about wide- 
spread improve ment of the ranges of the West. I would like to have 
it done. Iam desirous of obtaining that objective because I think it 
is cood for the country as a whole, and is good for the West particu- 
larly, and it is good for the fellow who uses the r: an or 

Mr. Smirx. Senator, may I ask you a question? You can tell me 
I am out of order, if you like. I would like to ask a question. Why 
is it so blessed difficult to get Federal funds to accomplish this purpose? 

Senator Barrett. In the first place the people in the East think 
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those westerners, that all they are after is appropriations all the time, 
and they are all for spending hundreds of millions for flood control in 
the East but they are not for giving a thing for reclamation, which is 
another form of flood control in the West. The same thing is true of 
the forests. We are in a minority in the House, with one Member as 
against 45 from New York State and 34 from Pennsylvania. So we 
are a pretty small minority at least in the House. We are in a little 
different situation in the Senate. 

Mr. Chairman, I would like to say that the reason the budget is cut 
in some agencies and departments this year is because we have already 
reached but not exceeded the statutory debt limit. Until the debt 
limit is raised, the Bureau of the Budget has to go on the assumption 
that receipts will equal expenses. I do not think they have quite 
done it but they are supposed to do it. They cannot assume that 
Congress is going to raise the debt limit. 

Until we either reduce expenses or increase income, or increase the 
debt limit, it is impossible to make the appropriations which we would 
like to do for alot of these projects. I know the Forest Service has a 
recommended cut of $2 million in this vear. That cut is not as much 
as some of the other agencies are getting. That is one reason that 
vour budget does contain so many cuts this year; it is because under the 
law we cannot do it differently. 

Senator ScHorppen. Senator Thvye? 

Senator Toys. Dr. Smith, what I believe some of us thought we 
recognized in such legislative language and permission would be that 
oftentimes the user of this land, having his crew or having the available 
time and equipment such as tractors and power machinery in connec- 
tion with his other ranch operations, would be permitted to go out 
and make range improvements, whether fencing or the elimination 
of brush or noxious weeds that were stealing his range or his grazing. 
He could do it a great deal cheaper than the Government could do it 
because if the Forest Service were going to go in there and do this they 
would have to maintain a crew of men, get the equipment to trans 
port them in there, give them the accommodations either in housing or 
tents or transportation to bring them to the area from some point 
that they were being housed in. All of these are factors that would 
involve a great Federal expenditure. If the user of the range, on the 
other hand, were permitted to go ahead there are many seasons in the 
vear then his work lessens in his own personal operation. He could 
then go in and probablv clear hundreds of acres of land that were 
infested with brush, he could knock out the noxious weeds, or he could 
improve the fences and thereby have a better control of the range. 

That is what I thought I recognized when I became a cosponsor of 
the bill. I did not believe that we were endeavoring to make it more 
rigid, more restrictive in its administrative functions. 

It was mostly an opportunity for a man or an operator to make some 
expenditures and then have some assurance that if anything happened 
to him, whether he desired to quit or if he passed on, that the family 
would have some benefit or could collect some benefit from the in- 
vestments that he had put in. 

There is another question also. How is a man going to make a 
de duction or to claim deductions of this expenditure on his income-tax 
report? All of these are factors that you have and must establish if a 
man is going to know what is his right and if we can establish some 
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just claim in his income-tax report. That is what we were endeavoring 
here. 

If it is in error, these hearings are bringing out what you all fear. 
We will take these views into consideration and try to perfect the 
legislation in its final form. 

Mr. Samira. Senator, I have no fear or no question in my mind at 
all as to the careful and honorable intent of this committee. I realize 
that the problem is a difficult one because it is a question of multiple 
use and it is a question of taking extreme care so that each thing that 
comes before this body certainly has to be qualified by all other uses. 

Certainly I am not a protagonist of any large Government agency 
spending millions of dollars to transport men over the country 

Anyway that this can be done in a most expeditious and efficient 
manner is for this committee to determine. It is certainly O. K. as 
far as I am concerned. 

I think the difficulty is that it is just this constant work and con- 
stant concern because of the multiple use of the forest that the pro- 
tection of the entire unit should not be cut asunder or swayed to any 
great degree in the attempt to provide the better realization of indi- 
vidual interests. 

I do not consider that individual interests in this sense precisely 
means a stockman. I consider this simply as the bill that happens to 
be before the committee at this time, and which is considering the 
use of the national forests 

I appreciate your comments and | appreciate the help that all the 
Senators have given me because it has cleared 
that I have had about the bill. 

Thank you very much 

Senator ScnoorrreL. Thank you, Mr. Smith 


—_ Bad ¢ ; 
ip a&@ 10 Ol questions 


SUPPLEMENTARY STATEMENT FILED BY SPENCER M. Situ, Fores 


CONSERVATION SOCIETY ¢ \ 

I should like to thank the chairman and the 1 mbers of the com ttee for the 
opportunity of presenting our views. We are appré ve of tl on 
past efforts in behalf of conservation 

Our understanding of the bill indicates that t S etarv of Agvriculture w 
enter into agreements with grazing permit holders to prove the land \s 
result of sueb improveme! t the permittee sha be allowed to reap 1 ) 
there» and shall receive due compensation in the event of transfer It is mai 
tained by the proponents of the bill that the Gover nt uuld gnarantes 
permittee both the use and value of any land prov ents made by 
permittee 

There is no desire here to ascribe any in propriety or abst! ( yt es to the 
permittees in their urging some guaranties Desp the merit ot this appea 
like the merits of most appeals, they are relative t appears to us that 
instant case an even greater objective is present and it is this that occasions o 
unfavorable reaction to the proposed l!egislatior 

Section 2A provides that the permittee will be allowed the use of the increased 
grazing capacity to the extent that sucl creases have resulted from improv 
ments undertaken at the permittee’s expense. Section 2B indicates that for any 
duly authorized improvements wherein the valuation of such improvements are 
diminished by subsequent Government action, due compensation shall be mad 


Section 2C further insists that tne value of the improvements made by the per 
mittee be transferable. Section 3 likewise protects the value of the permit its 
by prohibiting any reduction of the number of per nitted livestock solely on the 
basis that the permit is being transferred 

Each step mentioned heretofore is consistent with the protection given a property 
right under law. Like a property right one cannot be dispossessed of it wit! 


due process of law. Such a process is provided in sections 6, 7, 8, 9, and 10, whi 


43109—54 9 
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provides judicial review upon appeal by the permittee if he feels his rights as 
guaranteed him in sections 2 and 3 have been abrogated by a decision of the 
Secretary of Agriculture. As we interpret section 11 the Secretary of Agriculture’s 
power as to the use and preservation of the land is not altered and is not subject 


to judicial review. 


In our understanding a privilege is not normally subject to review by court 
procedure \ privilege is a grant which is determined solely by the holder of the 
nherent rights. In the instant case ownership has been by all the people of the 


United States and administrated bv its duly constituted authorities. Regulatory 
provisions have controlled the activities of all users of national forests 






It is our considered judgment that the proposals of 8. 2548 move in the direction 
ng a vested right. The modifications of section 6 to extend the same 

‘edure to other forest users is no doubt intended to remove any 

ation in favor of one group or another We feel the problem is more 


since it expands the area in which we fear vested rights may be 


tion should be raised, though the resources at our disposal precludes 
a definitive answer, as to whether judicial procedure is germane when 
the basic property in question is owned by the Government. The Administrative 
dures Act was designed and has operated to obviate injurious or jinappro- 
action by governmental agencies in the regulation of private property or 
prise. The judicial review as incorporated in sections 8, 9, and 10 appears 
operate as does the Administrative Procedures Act 

additional objective appears pertinent since no explicit statement as to the 











| dure of the court With respect to finding of fact is mentioned Generally the 
ourt is reluctant to substitute its judgment of fact for that of the Secretarv and 
section 9, lines 8, 9, 10, and 11 may by implication so state In view of the 
importance of cases arriving at this level of review the posture of the case should 
be clarified bevond doubt. We would strongly urge that sections 8, 9, and 10 
be removed from the subject bill If they are retained, however, a more amplified 
statement of the limitations and responsibilities of judicial review appear needed 

r uggestion of abandoning judicial review is not only due to our concern 
for precedent this may establish but a number of problems may be inherent 

the proposed I tion that could be more troublesome than the present 
arrangement In f the proposed legislation, under what conditions would 
total depreciatior the transfer rights the permittee is guaranteed for im 
provements resulting from his own expense? In the event that the permittee i 


not satisfied with the valuation placed on the land, at the time of transfer, by the 


+? 
he court 


Secretary, can the permittee appeal the decision of the Secretary to t 


It is not clear whether the actions of the Secretary under the authority that 


appears to be lodged in him by sections 2 (c) and 3 regarding detailed procedures 
transfers (including the handling of depreciation) are subject to judicial 


It i hoped that the committee will also give due consideration to the fact 
that the Secretary’s power to administer the maximum limit provisions appears 
xislation. It is not apparent that this 
was the intention of the framers in view of section 1]. Sections 2, 3, and 


( 2 
ywever, state that improvements achieved by the 


to be compromised by the proposed le 
t I 











permittee cannot be reduced 
nor can reductions place at the time of transfer, unless of course the condi 
ons of section 1] involved Heretofore the maximum-limit provision has 
been maintained over a iong period of tl as a matter of sound administratio1 
if continued improvements plus new acquisitions are administered under sections 
2, 3, and 4, it is difficult to see how the maximum provisions statute can be co 
ed If the framers did not foresee this conflict and wish to continue the 
ilid of the maximum-limit provision it would seem appropriate to explicitly 
oO stat the act proper 
We feel it appropriate to question the need for this legislation. It has been 
contended that this act would do little to change the practices that have been 
established for some tim This appears inconsistent with the general conten- 
tion that this legislation is needed to effect stability. If this legislation simply 





writes into law practices that have been established for some time it appears 
questionable that the alleged instability necessitates the assurances of the pro- 


posed legislatior It further appears that the arrangements of the past have 
achieved considerable stability Much evidence of the land improvements ac- 
complished by this arrangement in the past has been presented to the committee 


The point is, that stability and land improvements were accomplished without 


the proposed legislation. 
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The stability that has appeared to be the basis of past relationships may be 
disrupted rather than cemented by 8. 2548 [n addition the present arrangement 
allows needed flexibility in the long-range development of the West Many 
problems of industrial expansion may not be apparent at this moment ly 
addition to the economic changes the ever-shifting ecological requirements must be 
considered. The stabilities in the short-run mav give wav gradually to meet 
these long-range changes. \ progra accompths! J ti snort-ru! tability 
and long-range flexibility could hardly encompass the rigidities, we feel, to be 
the present proposal, 

In summation, our deepest concern is what appeal e a move in the directio1 
of establishing vested right This appears anit establhis! g judicial 
review ot the Secretary 8 Gecision as »thea gf! 4 1 ¢ ripu ) of per 
the transfer of permits and if not an abrogatior I,acompro e of the secretar 
right to establish maximum limit provisior Not o1 oes the need for 
legislation seem questionable but policy flowing fror he guaranties granted to 
the permittee appear to u to l I rl ol rut ng past achieve ents and 
interfering with the flexibilitv needed to mee the inging ¢ ) mic and so il 


requirement 


} 


Senator Scnorpret. Is Mr. William B. Wright in the room? 

(No response.) 

Senator ScHorpper. Mr. C. R. Gutermuth, vice president of the 
Wildlife Management Institute, is next. Is he present? 

(No response.) 

Senator ScHorpreLt. Does anyone know anything about him, 
whether he has been delayed this morning? 

(No response.) 

Senator Scuorepre.. In the event the statement comes in from Mr 
Gutermuth in the next few days, it will be inserted as a part of the 
record. 

Senator Barretrr. Do you have the statement of Mr. Wright? 

The CuatrmMan. Yes. That will be inserted, too 

(The statements referred to above follow 


STATEMENT FILED BY WILLIAM B. Wricut, REPRESENTING THE CHAMBER O} 
COMMERCE OF THE UNITED StTatTgEs, Dentu, NEV 


My name is William B. Wright My residenes Deeth, Nev I represent 











ere the Chamber of Commerce of the United States, « ich I am a membet 
of the board of directors, and also a member of its natural resources committee 
l am a past president of the American National Cattlemen’s Associati I 
have been actively engaged in the livestock business since 1919, and am no a 
partnership owner and manager of Marys River Ra t Deeth, Nev 

The Chamber of Commerce of the I ted States st ly urges your fa able 
consideration of S. 2548 because it will result, in our on, in more stal a 
tion in use of the grazing resource within Forest Set ce areas where LZ1Ng s 
now one of the uses Such stabilizati ot the a res t I 1 na ul 
benefit As a result ere would be an increast I Ss meat 
and a lesseni of the cost of prod yn vd il | ‘ to é 
laxpayers 

The members of the Chamber of Commerce of the | ted States have appr 1 
the following poliey on the subject being considered b yu toda 

“Grazing rights: Consistent { the protect teres i 
sound conservation and utilization practices ra erm ) lerai land 
should be authorized by and administered and adjudicated pursuant to statutory 
law, thus stabilizing the use of the forage resour¢ The principle of participa 
tion by advisory boards in the administrat n of gra Federal lands s 1 
be estal lished HY congressional action Ue boar ( id CONSIS ( gra 
permittees and other ral resource sers and « represe! g othe 
conservation groups sie 

In accord with this policy, | submitted a sta ent t ie Senate Inte 
Committee last year in favor of the Butler grazing lL, S. 149] It was 
sincerest conviction at that e, and it s is, that a for grazing la 
necessarv and desirable to stabi e the is of the grazing soures ly 


ranch, for example, holds grazing permits on both t at al forest ler 
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the supervision of the Forest Service of the Department of Agriculture, as well 
as on Taylor grazing district lands, under the supervision of the Bureau of Land 
Management of the Department of the Interior. I could cite you many examples 
where this lack of uniformity under a basic law and regulations of two individual 
and separate agencies has led to range abuses and many operational difficulties 
I could cite other instances where the lack of a statutory base has led to unfair 
rulings by local supervisors, and tends to defeat the purpose of conservation of 
the range. These statements are made so that you will know that my interest in 
the passage of this bill is based upon firsthand knowledge of the problems con- 
fronting the ranchers grazing their livestock on Federal ranges. Some of the 
weaknesses of Federal range administration and defeat of true conservation of the 
grazing resource stem from lack of a basic grazing law and stability of range use 

Although this bill, 8. 2548, does not provide the uniform grazing law which is 
necessary to stabilize the use of the grazing resource, it does provide a statutory 
base for the livestock industry dependent upon national forests and title III of 
the Bankhead-Jones lands. 

May I remind the committee that these lands are primarily in the semiarid 
portions of the West and their principal economic value is dependent upon 
judicious grazing use. These lands, on the whole, include very little commercial 
timber-bearing lands. Much of them produce no other crop but grass. There is 
no way this crop can be utilized except by grazing animals who convert it into meat 
for our dinner tables, wool for our clothes, leather for our shoes, and many by 
products. The livestock industry, through the processing of the natural forage 

if 


lizing an important natural resource—grass—and contributing to an im 











~ Ibi 
portant segment of our economy 


When 8. 2548 is carefully analyzed, it is primarily a conservation measure 
It provides an incentive to the users of this annual forage crop to protect it, in- 


crease it and beneficially use it. The stockman has to be a conservationist to 
stay in business. He must and does take care of his own property, but at the 
present time he has no incentives to make any improvements on the Federal 
ranges he is using. It is not surprising that individuals in many cases have not 


made any improvements on the Federal range because there has been no assurance 


they could protect their interests in this investment. 








It is true that most of the land covered by this bill could be improved sub- 





stantially for | rrazing use. The permittee is the only person likely to make 
sucn ivestments to Improy tne rar ge capacity when hi nvestment ts protects 1 
bv law and not subject to arbitrarv administrative decisior Under the pre 
Visio! of this bill, it is mv firm belief that he will do so, at his own expense, and 
he is the one who should make those improvements This is consistent w 
the belief that he who enjoys benefits should also assume responsibility r} 
user, under this legislation, will know thet he will receive compensation for s 
improvements as he constructs if the permit is tr ferred or withdrawn fo 
higher use of the land Under transfer, the new permittee will receive the added 
benefits to the range and not be subjected to an arbitrary reduction in numb 


of permitted livestock merely by re: 


f tri nsfer of permit 
The public interest will be materi | 


be iefite d by the enactment of this leg 





lation because the incentive provided by the bill for the permittee to carry o1 
conservation work on the Federal range, at his own expense, will increase 
grazing capacity It will serve to increase the watershed value of the national! 





forests | of which will be reflected in definite public gains 
The right of appeal to a Federel court has not hitherto been provided 


statutorv law for those users of the Federal range to which the provisions of thi 
legislation apply [t is only fair that those persons affected by the decisions of 


Fede ral agencies should have re lief in the courts against de cisions that they d en 
‘‘arbitraryv. capricious, an abuse of discretion, or otherwise not in accordance wit! 
law.”’ The livestock operator, de per dent upon Federal range should et jov t 
same rights of appeal to a court of proper jurisdiction as does any other busine 
man It is my understanding that this law so provides 

It should be emph ysized at this point that section 11 of S. 2548 provides that 
‘‘Nothing in this act shall be construed to restrict the authority of the Secretary 
in his discretion to limit or discontinue the grazing use on any such lands for the 
purpose of preventing injury to such lands from grazing or to change the use of 
anv such lands from grazing to anv other euthorized use.’’ In other words, the 
Secretary, as landlord, will be completely unrestricted by this legislation as t« 
safeguarding the land by grazing or, at his discretion, to change the use to one 


her purpose. This will permit the Secretary to reconcile 





which he considers a hig 
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the conflicts that arise in the multiple-use management of the lands under 
jurisdiction. 

It is interesting to note that many of the provisions of 
been written into the Forest Service regulations governing 
their jurisdiction for grazing However, the necessity of enacting these regula- 
tions into law is still a matter of prime importance in order to guide both those 
who administer the Federal ranges and the users who are chai 
sponsibility of processing this natural resources 

The Chamber of Commerce of the United States beli s that this committee 
and the Congress will be acting constructively in the pu interest by the pas- 
sage of S. 2548. ' 








STATEMENT FILED By C. R. GurerRmutaH, Vice PRESIDENT, WILDLIFE MANAGE- 
MENT INSTITUT! 


Mr. Chairman, I am C. R. Gutermuth, vice president of the Wildlife Maz 
ment Institute of Washington, D. C., which is one « the oldest, nonprofit 








tional conservation organizations in this country l institute is dedicated to 
the better management and wise utilization of renewa natural resouree 
public interest, and the work of this private orga it late ’ to 19 

While I do not intend to consume more than a few minutes of the t of the 
committee, and although we favor some of the provisions of 8S. 2548, the institute 
is opposed to the passage of any such legislatic We believe that ade te 
provision for appeal by the livestock permitté eT p ‘ } tic 
forest lands already is provided by the Departn Lori re We « 
no valid reason for any change in the appeal proceduri he ret 1 te 
Ccleal und w vish to defend the resent tu : . 

I should like to quote brief om the recent re t ( e Forest 
Service, 1953 (p. 12): ‘““The Forest Service has always ¢ ged 1 mat 
of local grazing associations and advisory boards thr I h permittees « ld 
express collectively their views and ree ! | t 
policies ( er t ea than S00 s i 
organized. ‘These boards are actively fun e G ! \ 
Act of 1950 gave statutory recognition to er: I 1 oa}! est the 
procedures by which the boards shall be constituted I elected, na ecified 
their functions.”’ 

He ré 18 the whole story 1n a fe words Wher i raz gS peri { e 1s 3satis- 
fied regarding an administrative decision affectir I 4 tppeal to 
immediate superior of the officer by whom the d lered | 
an ippeal from the decision of the forest ranger to t t ervisor, then to 
the regional forester, to the Chief of t Forest Ser sec! 
Agriculture 

. In Lic l of this procedure the permittee may, if . . est + . 

s case heard by the appropriate gra gy advisory 
with the board’s recomme lations to the forest super r t i 
on the board’s recommendations, he may then appeal thr re al 
to higher levels.”’ 

Now then, it is obvious that anv change in the pr ay ul pl \ ld 
constitute a yielding to the objections of only a f ‘ 

We would like to remind the committee, that in all of the I ul he 
that have been held on controversial issues having to d { tional for 


the vast majority of peopl have expressed satisfact 
he i 


the lands are ing administered Among all of 1 1 wna ent a 
of the Federal Government, the Forest Service has ar ecord 

Of the more than 84,000 administrative decisions tha a been mad 
1920, only about 1,200 were appealed Yes, in the past } 103 a 


were taken from the regional foresters to the Chief of the orest Service, and durit 
all that time, only 83 appeals were carried to the Secretary of Agricult 
only 7 reversals. 

On the other hand, Congress in enacti 
indicated clearly that administrative decisions involving the actual use of 
land should not be placed under the jurisdiction of t 
administrative decisions that must be made by the Forest Service and Bureau 
of Land Management consist of biological and ecological determinations wl 
must be made in the field, not in some distant courtroom Chey are not matters 
requiring legal interpretation. 
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The conservationists of this country long have advoeated the creation of 
multiple-use advisory boards. Such boards should be representative of all users 
of the national forests, however they should not be restricted to the livestocl 
interests as in the case of the Taylor Grazing Act. The conservation forces have 
been supporting enthusiastically Congressman Metealf’s bill, H. R. 6081, which 
would eliminate some of the objectionable features of the law under which the 
public-domain lands are being administered. I might add, that the } 
country are becoming disgusted with the repeated attempts of the small segment 


eOopie ot this 











of the livestock industry to gain control of the national forests, or to get some ki 
of a vested right in the publie lands 

We urge the committee to delete that portion of the bill having to do witl 
appeals We have been hearing a lot of talk about rule by man, instead of by 
law. but the number of cattle that can be grazed on a given sectior f publ 
simply cannot be determined in a court of law. Decisions of that kind m 
of necessity, be made on the land Under the present law, permittees are pr 
tected nst arbitrary and capricious acts on the part of the Secretary of Ag 





ilture, and the law provides for court appeal in such cases. The fact that only 
83 of more than 84,000 appeals have reached the desk of the Seer tary of Agri- 
ilture since 1920 should be indisputable evidence that there has been litt! i an\ 
real hardship as a result of inadequate appeal provisions under existing 
The CHarrMan. Senator Ellender? 
Senator ELLENDER. I have a question to ask. I would like to ask 
a few more questions with respect to section 2. 
What is meant by the sentence on page 2, beginning on line 10 


the Secretary is authorized to promote and encourage the building 





\ a ice { ( Oo ma such improvements th Secretarv is authorized t 
enter into agreements with the holders of grazing privileges providing for t! 
construction and maintenance of such improvement 


that is what you were talking about in the previous sentence 


and the terms under which the inereased grazing capacity resulting from 
much of such improvements as al indertaken at the expense of suc old 
will be made available to such holders 


What do you mean by such language, particularly the last part, 
the language about 


under which the increased grazing capacity resulting from so much of sueh it 
provements as are undertaken at the expense of such holder ll be m iva 
ey = 
able to such holders. 


What does that mean? 
Mr. Mynarr. The improvements would be designed to increas 
the grazing capacity. Under the agreement the Secretary could tell 
the permittee how long he could use that increased grazing capacity, 
and define the conditions under which he would use it. That is, as 

an incentive, he gets to use the increased grazing capacity. 
Senator ELLENDER. Does that contemplate use longer than a year? 
Mr. Mynarr. Yes, sir. 
Senator ELLENDER. Is that the reason for it? 


) 


STATEMENT OF EDWARD C. CRAFTS, ASSISTANT CHIEF, FOREST 
SERVICE, UNITED STATES DEPARTMENT OF AGRICULTURE 


Mr. Crarts. That is one of the reasons. 

Senator ELLENDER. What other reasons would there be? 

Suppose the permittee has so improved that instead of being able 
to put, say, 5 head of cattle on there he can put 10. Is he charged 
the same? 
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Mr. Crarts. He would pay for the privilege of grazing more live- 
stock; yes sir. 

Senator ELLENDER. He would pay for the privilege of raising 10 
instead of 5? 

Mr. Crarts. Yes, sir 

Senator ELLENDER. In other words, no matter how he improv 
that, the amount that he would have to pay pi head of cattle is the 
same? 

Mr. Crarrs. That is right 

Senator ELLeENpDER. This proviso under section 2, as | 


should be, instead of under section 2 (a at the end of se n Z 
Mr. Mynatt. That is correct. 
Senator ELLENDER. I can well understand the proviso that if am 
other Federal agency comes in and takes that land over by conser 


of the Government that the permittee should be compensated 
The other language, however, in (b) states that 


To further promote and encourag e co 
range improvements the Secretary 
compens tion to ich privileg older 
ments, where such improven te shal have eng 
governmental agenev and where such | ed . 1e! 
action and is not caused by unlawful ; of t 


STATEMENT OF EDWARD P. CLIFF, ASSISTANT CHIEF, FOREST 
SERVICE, UNITED STATES DEPARTMENT OF AGRICULTURE 
Resumed 


Mr. Curr. The other Government action that might dept 
permittee of his improvements might include the closing of a piece 
of range for watershed protection, such as a community watershed 
it might be necessary to remove livestock on a critical game rang‘ 
or to provide for other kinds of use of the national forest. 

If the Government took such action which deprived the permittee 
of the value of his improvements which were constructed with ou 
consent, then the Government would be required to reimburse him fo1 
the loss of the value of those improvements. 

Senator ELLENDER. Suppose the permittees get into a contract wit! 
the Government and then an act of God causes an unexpected drought 
over a period of so many years that cattle cannot graze there? 

Such a condition as that, if it should occur, would the Government 
be responsible for the fencing and so forth that was put up by the 
permittee? 

Mr. Currr. I doubt if it would. I would like to have the solicito 
answer that. If the loss of the improvements was caused by no action 
by the Government, the Government would not be responsible under 
the wording of this. 

Senator ELLENDER. No action by the Government? 

Mr. Cuirr. If the Government were not responsible 

Senator ELLENDER. What would cause the Government to dispose 
of this pasture? Would it be lack of grass or water? 

Lack of water could be caused by lack of rain. Suppose it happened 
under those conditions. Would the permittee be entitled to these 
repairs? 

Mr. Curr. If the action was not caused by the Government he 
would not be, as I understand it. 
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Senator ELLENDER. That is what I want you to specify. 

Senator Barretr. Would you yield for a question? 

Senator ELLENDER. Yes, sir. 

Senator Barrett. Suppose you had a tremendous fire in the forest 
and burned a large area. You would have to go in there and take 
some action to rehabilitate the area. 

Senator ELLENDER. Suppose that were not caused by the Govern- 
ment. 

Senator Barrerr. The Government would have to close the area 
to build it up. 

The CHarrMan. The Government would authorize improvements 
where they contemplated removing the land from grazing purposes 
in the foreseeable future. 

Mr. Curr. I think that is important to recognize that. The law 
would provide that the improvements would have to be constructed 
under an agreement with the Government and under our policy, we 
would not approve the construction of such improvements unless we 
felt there was reasonable opportunity that the permittee receive 
benefit from them. 

We would not authorize them if they were in conflict with other 
uses or unless they were beneficial to the range. 

Senator ELLENDER. Let’s take the example civen by Senator Bar- 
rett, from Wyoming. 

Suppose there is a forest fire for which the Government is not 
responsible, assuming lightning strikes, the fire spreads, and the 
Government decides because of that that the whole area should be 
closed. 

Suppose the permittees put up the water holes here and put up 
fences over yonder. Would the Government have to compensate 
thoss permittees, those people under such conditions? 

Mr. Curr. If the Government action was the primary cause of 
loss by the permittee, we would be responsible. 

Senator ELnenpger. He shook his head to the contrary. 

The CuarrMan. He is talking about forest fires. 

The Government is not responsible if the lightning strikes a tree 
and a fire spreads. Certainly, the Government will not be responsible 
there. 

Mr. Cuirrr. I think that is not too good an example, Senator, be- 
cause usually a fire of that kind would not result in loss of the range 

Senator ELLeENpER. I do not know that it would. Senator Barrett 
said that if such a situation should happen. 

Senator Barrett. That is right. 

Where a fire covered a large area, and assuming that the range that 
I am speaking of adjoined that area where the fire was, and the Forest 
Service said that in order to protect the area and get the forage re- 
built there they want to close it, then it would be the action of the 
Forest Service in closing that area. 

Senator ELtenpER. The fire would cause them to close it, and the 
Government is not responsible for the fire. 

Mr. Curr. I would like our attorney to express an opinion on 
that. 

Mr. Mynarr. It is my opinion that the Government would not be 
responsible for losses occasioned by acts of God, such as fires by light- 
ning, droughts, and things of that sort. 
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Senator ELuenpeER. Or let’s say, fires. 

Mr. Mynarrt. If it is not their responsibility. 

Senator ELLENDER. Say some conniving fellow put in a fire, and 
the Government is not responsible. 

Mr. Mywnarrt. If it is intended that the Government is to be re- 
sponsible, or should compensate in those instances, the bill would 
have to be clarified. 

The Cuarrman. A good example would be the discovery of uranium 
or oil on the forest lands and the consequent growth of a town of 
several thousand. 

Senator ELLENDrER. That is provided for in the proviso. 

The CuarrMan. Yes, that is why the proviso is in there. Then 
the Government would withdraw the grazing and be responsible for 
the man’s improvements. 

Senator ELLENDER. But under that same section the proviso states 
I understand clearly that the permittee should be compensated. 
But my question relates to destruction by acts that the Government 
is not remotely responsible for. 

The Cuarrman. I do not think it is intended that the Government 
should be responsible for an act of God. 

Senator ELLENDER. Or any act it does not participate in. 

The CHarrMan. That is right. It is only where the withdrawal is 
made by the Government agency. They we have amended it so that 
the agency that is responsible for the loss has to pay the price. 

Senator ELLENDER. You think, Mr. Mynatt, that it ought to be 
clarified? 

Mr. Mynarr. Yes, sir, in this one respect: where, as a result of an 
act of God there is subsequent covernmental action to close the range. 
That is the place where I think there is some confusion. 

Senator Barretr. That of course was my assumption, that the 
action followed that. Now, if an act of God destroyed a whole range 
I would agree that he should not be compensated. But if an act of 
God destroyed a portion of a rang 
“We are going to close the rest of this range,” the part where this 
man has his improvements, that is something else and it would be a 
governmental action then. That would be my judgment 

Mr. Mynart. It could be in that case. It depends on the facts 

Senator Barrett. I agree that as to an act of God the Forest Serv- 
ice and the Government should not be responsible. There is no ques- 
tion about that. 

Senator ELLENDER. What would be your interpretation of acts for 
which the Government is not at all responsible? 

Mr. Mynarr. That they are not required to compensate under the 
terms of this bill. 

Senator ELLENDER. We read of forest fires every year. Suppose a 
fire should occur and without being able to trace the fire to any act 
on the part of the Government but to somebody else, and suppose 
that the Government took every precaution to stop that fire and they 
failed to do it and then it burned some of these fences and it burned 
up the place so that the permittee could not use the pasture. What 
then? 

Mr. Mynartt. In my opinion, under the bill as now drafted the 
Government would not have to compensate 

Senator ELLENpDER. I just wanted it clarified 


e and then the Forest Service said 
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The CHarrMan. We will adjourn this hearing and we will meet in 
executive session to consider these two bills as soon as we can find a 
vood time to meet. 

(Whereupon, at 12:02 p. m., the committee was adjourned, subject 
to call of the Chair.) 

(Additional statements filed with the committee are as follows:) 


Martin & MARTIN, 
Boise, Idaho, January 26, 1954 
Re 8. 2548. 
Hon. Greorce D. AIKEN, 
United States Senator, 
Senate Office Building, Washington 25, D.C 

Dear SENATOR AIKEN: I have just received a copy of the committee print of 
he above-numbered bill containing amendments suggested by the committee as 
a result of the hearings on this bill. Referring to both my oral and written state- 
ment concerning this bill, I desire to reiterate what was said concerning the 
advisability of the passage of this billin any form, which the Idaho Wildlife Federa- 
tion feels is completely unjustified 

The amendments to the preamble, sections 2 and 6, do broaden the scope of the 
bill to include any of the multiple users of public lands under the jurisdiction of 
the Forest Service, which of course is desirable if a bill of this kind has to be passed, 
but the bill still allows the intrusion on the public lands of a form of ownership of 
facilities which tend to provide the owner of these facilities with rights in the 
public land rather than privileges which we do contend should be the basis of all 
use of publie lands by private persons. 

Calling your attention to section 9, page 9, lines 5, 6, and 7 of the committee 
print, I notice this section still contains the words ‘‘(a) to make such decision as 


the court shall determine to be in accordance with law,’’. In my judgment, and 
as I pointed out to your honorable committee at the hearings in Salt Lake, this 
wor r would allow a litigant who has appealed his case to obtain a judgment of 
the irt that he was entitled to the relief demanded. The above-quoted words 


should be stricken from the bill and the bill would then provide, in effect, that if 
the court found the decision of the Seere tary to be arbitrary, capricious, and abuse 
of discretion, or otherwise not in accordance with the law, it would remand the 
proceedings to the Secretary with directions to take such further proceedings as in 
the court’s opinion the law required. We do not believe it just or proper to 
allow the court to make the decision for the Secretary and require the Secretary 
to adopt and make such decision in the case 

The committee is to be congratulated in adding to this bill section 13, which is 
good and desirable, but which in itself does not justify the passage of a bill to 
stabilize the livestock industry on the forest. 

I am enclosing herewith a copy of the resolution passed unanimously by the 
Idaho Wildlife Federation assembled in its annual convention, which approves 
and endorses the written statement which I have heretofore filed with the com- 
mittee as chairman of its public lands committee 

Yhanking you for your consideration of this further statement, I am 

Respectfully yours, 
Homer E. Martin, 
Chairman, Public Lands Committee, Idaho Wildlife Federation 


Whereas the Committee on Agriculture and Forestry of the United States 
Senate, Hon. George D. Aiken, Vermont, chairman, held a hearing on S. 2548 
at Salt Lake City, Utah, on September 15, 1953: and 

Whereas Homer E. Martin of Boise, Idaho, being duly authorized to represent 
the Idaho Wildlife Federation at said hearing, testified orally and filed a written 
statement with said committee; and 

Whereas said written statement having been read to the 19th annual meeting 
of the Idaho Wildlife Federation assembled at Boise, Idaho: Therefore be it 

Resolved, That the Idaho Wildlife Federation approve and endorse said written 
statement filed by Homer FE. Martin on its behalf, and that a copy of this resolu- 
tion be forwarded to Hon. George ID. Aiken, United States Senator, with the 
request that it be filed in the records of the hearings on 8. 2548 
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STATEMENT Fiitep sy J. W. PENFoLD, WersTeRN REI SENTATIVI IZAAK 
WALTON LEAGUE oF AMERI( CHICA I 


My name is J. W. Penfold, western representative of the 


Walton Lea e 
of America. My headquarters is Denver, Colo., and my d ke 


ce me through- 











out the Western States where the bulk of the national fore oeated rhe 
league is a broad-gage membership organization devoted to the conservation of 
America’s basic resources During the more tt an three decades since its orga La 
tion the league has devoted much attention to the problems of administering the 
national forests so they may produce abundantly of all the multiple resources and 
uses they afford the people cf this countr The league recognizes that the many 
resource values of the national forests, timber, recreation, grazing, wildlife, and 
watersheds are interrelated, interdependent We find it impossible to make any 
major change in any one use withcut effecting major modification in all the 
other uses. It is common knowledge that a forest fire not only destrovs timber 
but seriously impairs wildlife populations, the opportunities for recreation, grazing 
of domestic stock, runoff is speeded, siltation increases with great damage to 
facilities for irrigation, municipal water supplies, and to fish life It is common 
knowledge that less dramatic damage caused by insects and disease, Cvergra x 
by domestic stock or wildlife can be just as serious, sometimes more s 

Because of this interrelation and interdependence of all these resources and 
resource use values, it is imperative that administration of the national forests 
be predicated on the principle of the greatest good to the reatest number in tne 
long run and that the privileges granted any one class of users never transcend 


the rights of the public as a whole. 
Over the vears there have been many attempts made by particular groups to 


secure special privilege on the national forests These attempts have beer 
thwarted each time by a Congress which has recognized the attempts for what 
they were and has stayed with the fundamental principle that the national forests 
do indeed belong to all the people and should be administered according] 

It is assumed that the authors of S. 2548 hav ought in it a means of taking 


care of problems existing between the forest administrators and the livestock 














permittees without doing violence to the princi stated above For t 
effort we commend them. Our comments on the proposed legislation are based 
on that assumption and offered in the spirit of goodwill and with the hope that 
administration of the forests may be improved to t advantage of all users and 
all beneficiaries of national forest wealth 

S. 2548 fundamentally appears to us as unnecessary | itior Che principal 
features of the bill are already matters of departmental and service policy and 
regulation. At the same time we appreciate there may be considerable psycho- 
logical value to particular user groups to have thes« a I r yx vy and reguia- 
tion incorporated in statute and so contribute t reater stability and easier 
administration. We have no objection to that course pr led there is no ques- 
tion that vested rights or a color of vested rights are not being granted to any 
user group. Once vested rights are granted, it t be long before the multiple 
use principle will be a thing of the past and the ] ic W ave lost one of its 
greatest assets 

Comments by section: 

Title: We suggest that the sentence ‘‘to sta lize the estock industr lepend 
ent thereon” be changed to read to sté et! pancies A 1 es depe! ‘ { 
thereon.’’ 

This i ew Wor! ng I l rie | I arly 
indicates t isers of the tore ire to rece e the bene 
of the bill. 

Section 2 (a): We think it more sound that e Go ment should protect 
maintain, and improve its own lands and recover costs thereof through appropriate 
fees, leases, stum page contracts, ete We aiso recog! e that appropriatior s are 
dificult to obtain and improvement programs have sadly lagged We see no 
particular reason why a permittee who has accomplished t 
which result in increased grazing capacity should not have at 





increased capacity, provided the Secretary is not prevented fr 
maintaining upper limits as at present 
Section 2 (b): Similarly if a permittee is prevented through no fault of his own 


from gaining the benefit of values he has created through improvements accom- 


plished by himself, it appears just that he should be reimbursed for the un- 


amortized value of such improvements remaining. This assumes, of course, that 
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such improvements were undertaken after agreement with the Forest Service in 
which agreement the details would be spelled out. 

It should be pointed out that in both section 2 (b) and 2 (c) the Government 
will be called on from time to time to pay out such moneys. It would be highly 
undesirable if needed protection or proper administration should be prevented 
because there were no budget funds available. 

Section 5: We think such a study is desirable, leading to a uniform method and 
proper fees on all classes of public lands, especially if there is the goal of con- 
solidating into one agency the administration of all grazing lands. 

Lines 13 to 17 of this section make it appear there would be no method of 
setting fees between the time the comprehensive study is completed and submitted 
by the Secretary and the time it is acted upon by the Congress. Perhaps the 
language should be changed to provide that existing methods of determining 
grazing fees shall remain in effect until changed by the congressional committees 
mentioned or by the Congress. 

Section 6: We thoroughly approve the provisions that make the appeal pro 


cedures available to anyone enjoying any occupancy and use of the national 
forests, if he believes he has been injured by action or decision of the Department. 

Section 6 (b): Presently departmental regulations provide an Advisory Board 
of Appeals to which appeals may be referred upon the request of a person believing 
himself damaged. We believe the present Board, consisting of five members of 
the Department, but not the Forest Service, is more desirable and would result 
in providing the Secretary with better advice than the Arbitration Board 
proposed. 

In selecting the one member, the Secretary would necessarily seek a man who 
would be in a neutral position. It would hardly be appropriate for him to select 
a man who would be biased or prejudiced against the appellant. Naturally the 
appellar would select a man who could best represent his interest nd could 
be presumed to be prejudiced in favor of the appellant. It is likely the third 


man would oecupy a position somewhere in between. 
Colorado presently has such a law pertaining to the arbitration of claims against 
Game and Fish Department because of damage caused a landowner by wild- 





pring pallv big game 4 cursory inspection of the files of cases abritrated by 
such three-man boards selected in identical fashion demonstrates that their deci- 
sions are compromises split directly down the middle. Almost without ecxeption 





one can figure that the damages which those arbitration boards will allow is the 
amount the technicians believe the damage was plus the amount the landowner 
savs he wants, divided by two : 

This procedure in Colorado has resulted in large and exorbitant damage pay- 
ments, but that is in money. 

\Vhen it comes t » determining whether or not there should bea reduction in the 
number of permitted livestock to protect a piece of range, to curtail re 
use because of a public health hazard or other public hazard, or a wide variety 
of other proble ms, the Seer tary will require the most complete and technical 
information and advice available before making his decision. A compromise may 
but a compromise recommendation will not be what the Secretary will 





‘ation 


be easy 


T quire 
Should your committee decide that the presently proposed Arbitration Board 


is the best mechanism, then it might be desirable to provide that in the event the 
first two members are unable to select a third to represent the general public, 
within 30 days perhaps, then the Secretary could go ahead and select the third 
himself so as not to delay the proceedings unnecessarily. 

We don’t believe the requirement that the first and third members of the board 
reside elsewhere than in the State where the situation has arisen serves any 
particular purpose, would result in additional costs to the Government and very 
likely could result in further delays in getting the appeal settled. 

Sections 8 and 9: We have been concerned at various proposals made in the 
past, opening wide the door to particular forest users to the various courts of 
the land. Not that we do not wish full justice to anyone and everyone, but 
such procedures could quickly have the effect of taking away from the executiva 
branch the responsibility and authority for administering the national forests 
and making administration a matter of court decision. 

As long as the proposed legislation does not go further than the present language, 
we have no particular objection to it. The provision could very well do more 
than anything else in the bill to ease the Forest Service-grazing permittee diffi- 
culties of the past few years. It will be hoped that with this assurance of even- 
tual protection in the Federal courts they will all (and almost all do now) move 
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ahead cooperatively with the Forest Service to get our grasslands in the best 
possible condition. 

Section 11: This is a clear statement of sound policy and should be retained 
by all means. 

Section 12: This is a clear statement of sound policy and should be retained 
by all means. 

Section 13: This section in providing for legallv col stit ited ad\ isorv co incls 
would accomplish something conservationists have wished for for manv long 
years. Conservationists were content with the development of the informal 








advisory councils created during t past several vears Thev have fulfilled a 
good purpose, have accomplished much in helping the public get a better unde 
standing of broad problems of forest administration and management and t} 

interrelation of the many forests uses However, some vears ago the so-called 





Granger-Thye Act gave legal status to local grazing boards, which in the 
of legal boards representing all the other valuable forest-user groups, ap} 
to give special recognition to grazing permittees. This was undesirable. Provid- 
ing for legal advisory councils which will represent all classes of users and user 
groups will take care of that situation and form th 
and expanded method for the general public to cooperate in the conservation and 
development of our forest lands 

We consider section 13 a “‘must”’ provision of the bil 

The language clearly outlines that the councils shall be concerned with bros 
policies and programs, the integration of the various resources and their uses 








» basis for a greatly expeditec 


They would not impinge on the specific matters which would be of primary interest 
to a local grazing board, an association of ski-area « yrs, or other formal or 
informal groups each concerned with the specific } ems of their particular 
activities. 


We do not consider it essential that the advisory boards provided should earry 
with membership funds for travel expenses, subsistence, ete. Excepted would be 
the National Board. It would be very important that the National Board have 
the best qualified members possible. Travel to Washington or wherever the 
Board might meet would be a burden which many potential and desirable members 
could not bear financially. The National Advisory Board used in connection with 
administration of the Taylor Act does receive travel and expenses, so there is 
precedent for that. The regional and local forest boards shouldn’t require suc} 
expense moneys. 

We want to commend this committee for fine work it has accomplished over the 
years in behalf of our forest resources, and we appreciate the privile ge of bringing 
to your attention our comments on 8. 2548 for whatever value they will be to you 
in your deliberations. 





STATEMENT FILED BY JULIAN TERRETT, BRANDENBERG, Mont. (AS PREPARED 
FOR PRESENTATION TO THE COMMITTEE, SEPTEMBER 17, 1953, aT HELENA, 
Mont.) 


Mr. Chairman, members of the committee, my name is Julian Terrett and I 
reside at Brandenberg, Mont. 

First, I think I should qualify myself as a witness. Without being in any way 
immodest I feel that I can say that I know something of the publie lands. I have 
been an owner of livestock that grazed on public land since I was 8 years of age, 


and I am now 62. My father began the use of public domain in 1882 and used 
it until the Custer National Forest was established in about 1907. The Terrett 
family have been forest permittees since that date and my brother and I now hold 


the permit. From February 1936 to April 1943, I was Assistant Director of the 
Grazing Service, the Department of the Interior ageney which, under the auth 
of the Taylor Grazing Act, brought under grazing administration the leftover 
publie lands. My duties took me to every grazing district established at that 
time. 

| have prepared this statement, Mr. Chairman, on the assumption that anything 
apropos the public lands would be acceptable to the committee 

I doubt if there is a subject about which so much has been written by people 
who know so little of what they write about. Either these self-appointed g 
dians of the public lands are grossly ignorant and pitifully uninformed, or els¢ 
they are propagandists who write with the deliberate intention of misleading an 
uninformed publie 

Two-thirds of the livestock is produced west of the Mississippi River, but 
two-thirds of the meat is consumed east of the Mississippi River. Since the 
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grazing of the public lands is a very important link in the production of the two- 
thirds of the meat referred to, the importance of this que stion is apparent to all 
If the people as a whole, but particularly those in the eastern part of the country, 
really understood the situation and realized how necessary is the use of the public 
lands in the production of this most lnportant food item I am sure there would 
not be such a hue and ery whenever a bill is introduced in Congress to stabilize 
and safeguard the grazing privileges of the users of the public lands 

I use the term ‘‘publie lands’”’ to include all lands owned by the Government 
and either grazed by livestock or s sceptible of being grazed bv livestock. Our 
publie-land laws are at best a hodgepodge. I have seen forest reserves on whicl 
there is not a stick of timber and some of the finest timberland in the United States 
is under the administration of the Department of the Interior. The Bureau of 
Reclamation has considerable grazing land under its administration for which it 
has no possible use. The Park Service administers many thousands of acres 
valuable for grazing that bv no stretch of the imagination have any value what 
soever for scenic and recreational purposes. The Fish and Wildlife Service 





administers large areas as game preserves and bird refuges upon which it has té 
sell the grass to stockmen every vear in order to have it ut lized The Soll Con 
servation Service administers lands purchased under the authority of the Jones 
Bankhead Act If there ever Was any justification for the purchase of these land 
by the Government they should have been returned to and made a part of the 
public domain lands, and administered by the G.azing Service, now the Burea 
of Land Management. Many of these mentioned lands lie within the exteri 





boundaries of established ranches while other parts of the lands are contig 





d because of the topography of the country should be a part of establishe 





ranches These lands should by all means be sold at a reasonable p1 
owners of ranches of which they are by location or topography a natural part 

This is also true of thousands upon thousands of acres of land administered by 
the Bureau of Land Management Phis applies to all the Western States in some 
aegre but is particularly true in Montana I can see no justification whatsoever 
for Federal grazing administration of lands that range in area from 40 acre 
2 or 3 sections and which are so intermingled with private lands that they are for 
al! practical purposes a part of them Instead of fostering continued adminis 
tration of such lands the Government should make their acquisition by private 
interests as simple as possible and at a reasonable price Also, the Government 
should earrv on an active campaign for the sale of these lands so that they can be 
piace 1 on the tax rolls and bear their fair share of the cost of local government 


I think that it is axiomatie that land should be put to its highest use. he 
highest use that has been yet discovered for the vast majority of the lands sti 


Federal ownership is the grazing of livestock, the exception being timberlands, 


‘T 
ll 


nineral lands, power sites, and lands for defense, reclamation, and recreational 
purposes Many of these excepted lands have a multiple use, one of which is 
grazing { feel safe in saving that investigation on the ground would disclose that 
several million acres of the public lands are not being devoted to their highest uss 


Until such time as a higher use than grazing is discovered it would be to the public 
interest for Congress to facilitate this grazing use to the end that an important 


resource be not only maintained but improved and an important industry sta- 








bilized 

The users of the public land are neither predators nor interlopers. A man is no 
going to despoil the public lands upon which he has a permit when his living 
depends upon it. It should be kept in mind that the farms of the Middle West 
and the ranches in these Western States were all once public domain lands. These 
lands have not been despoiled. The stockmen using the public lands pay a fair 
price for their use. It is often said that this is less than commercial value paid for 


lands of similar character and this is true, but the lands are not worth commercial 
value because they have to be used under rules and regulations which limit and 
hamper their use. Further, there are too many interests to be satisfied to permit 
an entirely satisfactory administration. It should be self-evident that privately 
leased lands which may be used yearlong and as the lessee deems fit are more 
valuable than lands that can only be used a part of the year and then under re- 
strictive rules and regulations. Contracts and leases can be voided, modified or 
amended, but rules and regulations are like the laws of the Medes and Persians. 
Instead of the lands being injured by grazing they are really benefited by use 
because lands properly grazed produce better and more forage than if they were 
not grazed at all. Furthermore the grazing of the forest reserves is a material 
factor in reducing fire hazards. 


‘ 
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A successful ranch operation should be a balanced unit Livestock must 
graze the year around and hence it is necessary to have spring, summer, fall, a 
winter ranges. Except in the desert areas where the pub ands are used larg 
in winter or yearlong for certain of ock t ands in g ra 
furnish the spring and summer f i the privat ov 1 lands the wi 
forage Thus it may be seen that the lands are dependent upon each other 
their proper and coordinated use One supplements t other If the pu 
lands were not used by the stockmen the lands would lie idle and the forage wo 
20 to waste 

Government administration is necessari impract il and verv expensive 
The main reason for this is Government redtape and because there are so 
diverse interests to be satisfied or at least groups to be satisfied, who, becaus« 
misunderstanding of the true facts cla an interest Asa imple of exper 
the Grazing Service we had 3 funds—the 25-percent fund, the 50-percent 
and the 8S. and C. fund, all of which were used for one and the same purpos« 
range improvements Yet we had to keep separat ts of books and set 
separate projects for each fund would say that Gove1 ( ¢ a | 
tration is about 10 percent reality and YO percent « per If it ) i be 95 
percent reality and 5 percent on paper it would be! eap re pra ul 
and worthwhile All this talk about a land grab, vested s and } 
just so much baloney First tne < ul i t 1 tre a pra i 
standpoint is the stockman on the ground \ { » is to use tl a 
in the most practical manner possible with a tle i 1 
and the Government as possibl Second. a veste t unnot | acquire 
against the Government. ‘Third, it is no mort a ra 
group of men to obtain a monop 
one man or small group of men to obta 1 mono 
lands used in connection with the publie land 

There is only one truly sane and practical way » adn ster the gra 
public lands and that is to give each pern e the rig » use his share of 
public land, so long as he does not abuse it, unt ( as al e valuable 
is discovered. If and when a higher usé 1 red I ki ! eas 
stockman who would not willingly irrender I ile \\ 
individual allotments are possible il and 1 i allotted a 
where a community use 15 ! I prac al a 4 ( nm shoulda t 
given. If the public could be educated to this fact and off the 
engendered by the fanatics and propaga l | 
might be asking too m ich to expec Conere to tal tofta 
the pressure that is brought to bear upon it egisiatlo lid be passed whi 
would simplify grazing administration and stal stock industry 
every way possible. If Unele Sam is > h pei! a LIOT 1 s ol [air ar 
reasonable to request that he assum«e ne obligations and! t ties of ownel 
ship. This he has not done up to the prese t ~ } < f sue 
vital importance to the users of the public land and t country as a whole 
the production of its meat supply it wou 1 seem that ild | ol Y 
business to make matters as easy and as simple for t : iS poss 

The present thinking of Congress seems to be to put ‘ irdk co 
and maintaining necessary range improvements on the } ¢ lands ups ise! 
of such lands. It strikes me that this is decided witai \ man should not be 
expected to improve the publie’s property and at the sa { pay for the use of 
it. If, however, this new thinking is to become effective ea ermittee s ild be 
required to spend each year a sum equal to the a razing fees 
such time as all necessary improvements have been made o range lr} 
would probably required from 2 to 3 vears. During this period fees should be 
remitted. Thereafter there should be a sun emitted or cred ito him sufficier 
to allow him to keep the constructed improvements i repair. If it should 
decided to require the permitte es to improve the pul ( t at their expel 
many needed improvements will never be made here a two reasons for tl 


First, some of the needed improve nents would be too ¢ t e undertake! 
private capital, and, second, many sma 
make the required expenditures. 

Lastly, there is urgent need for all public grazing to be administered by o 
agency under uniform rules and regulations. This would save the Governmer 
material sums every year and be a great convenience and help to many users of the 
public lands. Unless there has been a recent change there are six Federal agencies 
administering grazing 
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